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PRESIDENTIAL ELECTIONS. 


In the winter of 1876-77 the government of the United States 
found itself confronted with the immediate presence of a new 
peril and a new problem; from which peril, and for the solution 
of which problem, neither the Constitution nor the laws had pro- 
vided a definite means of security or disposition, understood in 
the same sense by the two great political parties of the country, 
or even by jurists and statesmen of the most moderate views. 

In the election for President serious and sincere disputes had 
arisen in respect to the bodies of Electors chosen in the States of 
Florida, Louisiana, South Carolina, and Oregon, and questions, 
more or less important, existed touching particular Electors in 
other States. 

Whether Mr. Hayes or Mr. Tilden had been elected depended 
upon the disposition of these disputes and questions. The bias 
of party led nearly every Republican, without any study of the 
exact condition of the facts or the law, to believe that Mr. 
Hayes was elected, and the same bias and the same freedom 
from information and reflection led nearly all Democrats to the 
belief that Mr. Tilden had been elected. 

There was a Republican President and administration, a Re- 
publican Senate, and a Democratic House of Representatives. 
There were many States with governments under Democratic 
control, and many under Republican management. There was 
between the two great parties in the country a mutual and am- 
ple supply of distrust and condemnation of each other; of the 
selfishness of those who desired to obtain offices, and of those 


who desired to retain them ; and of that determination to grasp 
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victory characteristic of a people accustomed to free individual 
action; and there was a condition of depression in industry and 
trade not well calculated to promote peace in a time of great 
excitement. 

For this condition of difficulty, doubt, and dispute, the law 
had only to offer the bare equivocal words of the Constitu- 
tion, that the votes of the Electors should be returned to Wash- 
ington, the certificates opened by the President of the Senate in 
the presence of the two Houses of Congress, and that ‘+ the votes 
shall then be counted,” arid the single provision of the Act of 
1792, that the Executive of each State should certify the lists of 
the Electors chosen therein. In no previous instance had a ques- 
tion arisen that, however decided, would essentially affect the 
result. The famous twenty-second joint rule, which provided 
that no disputed vote should be counted, that the Senate and 
House of Representatives did not concur in deciding to be valid, 
and which had been in operation during three povenning Presi- 
dential elections, had ceased to exist. 

In this state of things a wide diversity of opinion at once 
arose. The notion that the power to count, including the power 
to decide what ought to be counted, resided in the President of 
the Senate, had some supporters, and more opponents; but it 
could not be sustained upon the ordinary principles of interpreting 
written law. The words of the Constitution confessedly did not 
give it expressly. They only commanded him to do a physical 
act; namely, to “open all the certificates.” It was not declared 
either that he should count the votes or decide any question of 
law or fact arising in respect to them, or that he should not. 
Although it is true that the duty to do a purely ministerial act 
involves the necessity of exercising intelligence, and, generally, 
judgment, it is not that sort of judgment which is a definitive 
determination of the matter. The sheriff whose warrant com- 
mands him to arrest A. must decide upon the identity of the 
person named; but his decision that B. is A. has no force what- 
ever, and B. may resist, and defend his liberty to the utmost. 
So in regard to the electoral certificates which the Constitution 
commands the President of the Senate to open. He, in a certain 
sense, must decide what is the document called for. He must open 
every certificate ; but, if he open a petition or any other paper as 
a certificate, it does not make it a certificate for any purpose 
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whatsoever. The argument for “‘ an implied power ex necessi- 
tate” was, perhaps, most pressed, and was, to a degree, plausi- 
ble. Surely, it could be said, the framers of the Constitution 
intended that there should be an effective counting of the votes, 
and on the very occasion of the opening of the certificates, and 
so the President of the Senate must complete the performance. 
But those who admitted the necessity denied its application to 
him. They said that the two great political estates of the Re- 
public, the Senate and House of Representatives, were the bodies 
to whom the effective power of the occasion was confided by the 
Constitution, if not in terms, by a necessary implication, spring- 
ing not only “ ex necessitate,’ but from the general nature and 
functions of the two Houses, and from the specific duties im- 
posed on each in the event of a failure to elect; and this view 
was supported by the analogous practice under many State Con- 
stitutions. The supporters of these views certainly had in their 
favor the historic practice of the government in every case of 
dispute that had arisen; for, although in the earlier instances of 
Presidential elections the certificates stated that the President 
of the Senate had counted, &c.,— the certificates being made 
pursuant to the resolutions of the two Houses providing for the 
counting and declaration of the result, — whenever, as in the 
eases of Indiana, Missouri, Louisiana, Georgia, Arkansas, and 
other instances, the affair became something beside a mere cere- 
mony, the two Houses, without even a statute to provide for 
it, had, without question as to their right, assumed to decide by 
mutual action every question that arose. A large majority of 
the House of Representatives, and a large minority of the Senate 
at least, undoubtedly held substantially these views, while they 
were stoutly opposed by others. 

For the first time in the history of the country, the Executive, 
Congress, and the people were brought face to face with a mo- 
mentous election question, involving not only the immediate 
peace and good order of society, but the very stability of the 
Union itself. Without some settlement of it by methods to be - 
agreed upon by both parties, it was morally certain that the Sen- 
ate would declare Mr. Hayes to be the lawful President, and the 
House of Representatives would declare that the lawful Presi- 
dent was Mr. Tilden. In that case, each of those gentlemen 
would have taken the oaths of office, and attempted to exercise 
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its duties; each would have called upon the army and the 
people to sustain him against the usurpations of the other; and 
each would have found great numbers of supporters rallying to 
his standard in every State and District of the Union. The legis- 
lative branches of the government would, of necessity, have been 
placed in an attitude of direct and absolute antagonism, not only 
as to the rightful title to the office of President, but upon every 
subject of legislation; for there could be no legislation without 
an Executive, and neither would recognize the President of the 
other. Mr. Tilden could make no appointment effectual, for the 
Senate would not recognize him ; and neither he nor Mr. Hayes 
could get money to carry on the government, for neither House 
would grant it, save to the person it regarded as the true Presi- 
dent. The solemn ceremonies and the grand pageant of inaugu- 
ration would be only the first act in the awful tragedy of anarchy 
and civil war; lasting probably until the time for the next Presi- 
dential election, and making such election practically impossible, 
unless, indeed, before that time some other system of government 
should have been established upon the ruins of our national 
structure. 

The gravity of the situation thus briefly described led men of 
all parties and all views in Congress to unite, as one of the sim- 
plest and plainest duties of patriotism, in a measure of legislation 
that should peacefully solve the difficulty, with whatever result | 
to the two claimants of the office, by a formal disposition of the ° 
disputed questions in such a way as to produce a single result 
under the forms of law. 

The ordinary obstacle to passing any law upon the subject 
after the election had taken place, arising from the difference of 
parties in control of the Senate and House of Representatives, 
would, if it could be overcome, prove a blessing of great value, 
from the fact that both parties in the country would have confi- 
dence in the fairness of a measure that could not pass the Senate 
without the votes of a large part of the Republicans, and could 
* not pass the House of Representatives without the votes of a 
large part of the Democrats; and, as a consequence, the result, 
which must inevitably disappoint one party or the other, would 
be likely to be acquiesced in peacefully. 

The first question, then, was, Could such a law be constitu- 
tionally passed? If the power to decide all questions in the 
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affair was vested by the Constitution in the President of the 
Senate, evidently no law adequate to the emergency could be 
enacted ; for, however much a law might regulate the exercise of 
the power, there must be left at last in the President of the 
Senate the final power itself. But the discussion of the subject 
convinced nearly all members that such a power did not exist, 
and that it ought not to exist; and, indeed, some of the most 
vigorous of the supporters of the power had, on previous occa- 
sions, declared its danger and denied its existence. If, on the 
other hand, the power resided in the two Houses of Congress, 
the law proposed only to regulate the exercise of the power, and 
to leave the two Houses in possession of full authority to over- 
rule the report of the Commission, if they should agree so to do. 

But another ground existed for the exercise of legislative 
power, thought by many to be the true one, which will now be 
stated. As has been seen, the Constitution directed that the 
votes should be counted, but did not direct in terms either that 
the President of the Senate, or that the two Houses, should per- 
form the act. It provided for one single act by the President of 
the Senate, namely, the opening of the certificates; and one 
act by the two Houses, namely, their presence ; and that a third 
and most important of all, namely, the counting, should then 
be done. This was an act that, like many others named in the 
Constitution, required, in cases of difficulty or dispute, the provid- 
ing of means, methods, and regulations for its due and just per- 
formance. In instances of this character the Constitution did not 
undertake to make such provisions, but declared, in a separate 
clause applicable to every such case, that Congress should have 
power “to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all other 
powers vested by this Constitution in the government of the 
United States or any department or officer thereof.” } 

This plain and comprehensive provision, it will be seen, is 
applicable to every possible condition of affairs. A constitution, 
both from its nature and for convenience, must deal with sub- 
jects in a general way, and must provide for the application of 
its principles and requirements, so far at least as they are affirm- 
ative, by the law-making power ; and there is scarcely one of its 
provisions, even of the most explicit character, that has not, from 
‘ 1’ Art. 1, sec. 8, last clause. 
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the first, been applied to the affairs of the government by legis- 
lation. It cannot be needful to refer to instances; the intelli- 
gent reader, professional or other, will readily recall many. 

Reading the two clauses together, the Constitution declares 
that the votes for President shall be counted, and that Congress 
may make such law as shall be necessary and proper to execute 
that duty. It would seem conclusively to follow, that a law pro- 
viding the means and methods of performing the act in question 
is constitutional. 

The law under which the last Presidential vote was counted 
was accordingly passed by the votes of members of both Houses 
irrespective of party. It was not, perhaps, the best theoreti- 
cally possible, but it was the best practically possible on that 
occasion. 

Two or three of its cardinal characteristics should be noticed ; 
for, keeping them in view, few people will be affected by clamor 
about ‘fraud and conspiracy” in the Electoral Commission, 
whether raised by politicians warm with excitement and seeking 
for applause, or by professional men who may have failed to 
obtain the loot of victory, and whose ambition, disappointed of 
ministries and attorney-generalships, feeds upon the glory of 
tirades, full of every thing but correct statement, in the press. 
In the first place, the act recognized the necessity that the Com- 
mission should act as a unit, just as a court does. One of the 
most prominent dangers of the affair in the absence of a law or 
rule —assuming for the time that the two Houses possessed the 
power to count and decide —was that one House was likely, 
indeed, certain, to say that nothing should be counted as a vote 
that both Houses should not concur in allowing, and that the 
other House was equally certain to say that every thing should 
be counted that both should not concur in rejecting ; and, even 
then, the puzzle of double returns would remain unsolved. 
This very point of difference had been the insurmountable one 
when, in 1800, Congress had attempted to legislate on the sub- 
ject, and when no heat of excited interests came into play. In 
the second place, it provided that five members (one-third) of 
the Commission should be taken from a body of men learned in 
the law, withdrawn from active politics, and dependent neither 
upon the favor of the people, of Congress, or the Executive 
for the permanence of their official positions. So long as human 
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nature, and human institutions continue, prejudice and bias in 
respect of subjects of public concern will exist in every intelli- 
gent mind; but the framers of government have done their per- 
fect work when they secure the agents and judges of the State 
from the direct temptations arising from fear of loss or hope of 
gain in the performance of their duties. If they still divide in 
opinion in coincidence with supposed bias, the justness of their 
decision cannot reasonably be assailed on that account; for the 
assailant himself may be presumed to have at least as great bias 
and as much prejudice, and no possible tribunal of review can be 
imagined, free from the very same infirmity it is called upon to 
correct. 

The third and last. ¢haracteristic of the act that need be men- 
tioned, was one of theé»greatest importance to the justness and 
fairness of the law, and without which, it is obvious, no act 
could have passed. It was,—the unified Commission being 
formed whose decision should stand unless overruled by the con- 
current vote of both Houses, — that the matters in dispute should 
be decided according to the law as it stood before the passage of 
the act. No new rule of law, either for the merits or the evi- 
dence by which the merits were to be ascertained, was to be 
created, whereby, perhaps, the citizen elected under the old law 
would be thrown out, and his adversary put in his place; but the 
lawful President was to be ascertained by the same law in every 
respect that existed on the day of the election. It will be seen 
by reference to the act that its language is specific to this end. 
The Commission was to inquire what persons and how many 
were the lawful electors in the States having double returns ; 
but upon the same rules of law and evidence, and no other, 
existing, and with the same powers, and no other, possessed 
by the Houses of Congress in such cases, before the passage of 
the act. As there was no act of Congress bearing upon the sub- 
ject, save the single provision requiring the Executives of the 
States to certify lists of the Electors, and providing for a day of 
meeting, the Commission was at once remitted to the general 
powers of the Houses and to the Constitution, for the test and 
measure of its powers and duties. 

It seems quite too obvious to need discussion, that the general 
powers of the Houses of Congress are those of passing laws 
upon the subjects enumerated in the Constitution, and that their 
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parliamentary powers are of the same character. These powers 
have no relation to the act of counting the Presidential vote, 
which the Constitution commands to be done, but to providing 
by legislation for the performance of that act. If the pre-exist- 
ing law had not provided for holding a trial and hearing proofs 
concerning the validity or result of the election, as courts of 
justice may sometimes do in a proper proceeding, neither the 
two Houses nor the Commission could lawfully do so, even if 
such a provision would be constitutional if made. It follows 
that the whole power of the Commission under the act to disre- 
gard the official action of the constituted authorities of a State, 
and to rectify errors alleged to have been committed by them, 
must be found, if it existed at all, in theawords of the Constitu- 
tion, that *‘ the votes shall then be counted,” If the Constitution 
had declared in terms that the President of the Senate should 
count the votes, it is plain that his power of inquiry and review 
would have been as great; but can it be maintained that the 
- power and duty of counting the votes officially returned involves 
the right to pass upon the qualifications of the Electors who cast 
them, or other like questions? For the present purpose, it is a 
sufficient commentary upon the power claimed by some for the 
Commission, that the chief fault of the State Boards it was asked 
to correct was, that they — under the language of the State laws 
far more ample for such purposes than that of the Constitution 
of the United States — had done the very same thing the Com- 
mission was pressed to do, namely, had gone behind the official 
returns made to them, and attempted to correct errors found or 
claimed to exist. 

The broad question how far it is competent for the govern- 
ment of the United States, by legislation, to provide for inquiry 
into the action of States in choosing Presidential Electors is 
reserved for another part of this article. That no such legisla- 
tion existed, and that the words of the Constitution as to count- 
ing the votes did not themselves authorize such an inquiry, was 
the opinion of a majority of the Commission, as it is believed to 
have been the almost universal opinion of the members of the 
Senate when the subject was under discussion in the years 1873 
and 1875.) 


t Senate debates, Jan., 1878, on inquiry into elections in Louisiana and Arkansas. 


See also debates in Senate on bill to regulate the counting of electoral votes, Feb., 
1875. 
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It is not the purpose of this article either to vindicate the 
judgment of the majority, or to condemn the opinion of the 
minority, of the Commission. It has been endeavored to state 
the exact condition, in its leading features, of the late contest, 
with a view to bring to the thoughtful attention of the citi- 
zens of the United States the present state of our Constitution 
and laws upon the exciting subject of the election of Chief Mag- 
istrate. A great danger and the law that averted it have both 
passed away ; but there remains the imperative duty of providing 
in advance, so far as clear provisions of the Constitution or a 
statute can do, for the disposition of similar dangers and disputes 
in the future. Under whatever system of election of the Execu- 
tive which may exist, there must be lodged somewhere the power 
to determine either ministerially, or politically and primd facie, 
or judicially and finally, or both, what person has been duly 
chosen. One system of election may present less difficulties 
in this respect, and may, in itself, be more just and wise, than 
another. What is that system? The question is important, but 
not novel. Wherever civilization and human rights have eman- 
cipated themselves from kingcraft, the subject has been consid- 
ered. Greeks, Romans, Poles, Swiss, and Dutch had already 
debated and experimented with it when the federal convention 
that framed our own system came to deal with it. In that con- 
vention the matter received the most patient and prolonged 
attention; and nearly every plausible mode, and some others, 
were suggested. One was an election by the people by Dis- 
tricts,!|— being substantially the same mode proposed by the 
Committee of Privileges and Elections of the Senate, June 1, 
1874. This was rejected by a vote of eight States to two, and 
again by nine to one.? Another was an election by the Congress, 
which was at first agreed to; but, after long consideration, the 
existing mode was substituted for it by a vote of six States to 
three, on the provision for Electors, and eight to two, on giving 
the control of the choice to the legislatures of the States.’ 

It may at present be taken for granted that a single Chief 
Magistrate is in some way to be chosen for a limited term, to 
exercise substantially the powers with which he is now invested. 


1 Elliot’s Debates, vol. v. p. 148. 2 Ib. p. 824. 


3 Ib. p. 388. The 12th Article of the Amendments did not change the Constitu- 
tion in the respect referred to. 
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Every man desires property, which, in a general sense, is nothing 
but accumulated labor ; and so long as free industry and intelli- 
gence, the fountains of property, continue to preponderate in the 
country, neither the government of the Commune nor that of a 
pure Democracy will be brought into practice. This belief is not 
founded on any distrust of the people, but on a firm faith in 
their fidelity to the first principles on which good government is 
founded ; namely, equality of rights, and the protection of life, 
liberty, and property. All human experience has shown that 
these blessings are not more safe under such governments than 
under that of an Absolute Monarch. 

How, then, most safely for these great objects of our own 
government shall the Executive be chosen? Only two methods, 
probably, need be discussed: all others may be set aside as 
plainly not the best. These two are the plan reported by the 
Senate Committee before referred to, and the existing system. 
It may be taken as a political axiom, that no form of republican 
government that has, like ours (with one sad and anomalous 
exception, not pertinent to the present question), given a people 
a century of internal peace, happiness, and prosperity, ought to 
be changed without the clearest and most urgent reasons. 
Changes for the sake of experiment, or of following a sup- 
posed better theory, particularly in a government so delicately 
and happily balanced as ours, would be not only unwise, but 
criminal. One of the greatest and most patriotic of Americans, 
in writing of the experience of mankind on this subject, said: 
“If these lessons teach us, on one hand, to admire the improve- 
ment made by America on the ancient mode of preparing and 
establishing regular plans of government, they serve not less, on 
the other, to admonish us of the hazards and difficulties incident 
to such experiments, and of the great imprudence of unnecessa- 
rily multiplying them.” 

The leading and important distinction between the plan pro- 
posed and the present system is, that the first puts the election 
into the hands of a plurality of the people voting by districts 
equal in number to the Representatives in Congress (the two 
additional voteyin each State for its Senatorial representation 
need not be particularly referred to), while the existing Con- 
stitution places it actually and formally in the power of the 

1 1 Madison, Federalist, No. 37. 
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respective States as political communities, each having a number 
of votes according to its representation in Congress, a majority 
of all the Electors appointed being necessary to a choice. All 
other differences are of incident and detail. Thisis a change in 
the structure of the government of great gravity, either for good 
or ill, and it compels us to look clearly at the present nature and 
balances of our government, and to what they would be, were 
the new plan adopted. While it is conceded that in respect of 
every power granted by the Constitution to the general govern- 
ment, and each of its departments, they are supreme and national, 
it is evidently true, that in respect of the choice of the citizen 
who is to wield the vast powers of the Executive Office, the 
structure of the government is federal, each State in its integral 
character exercising its own judgment in the selection, and hay- 
ing a weight practically in proportion to its numbers, and in the 
rare instance of a failure of choice by the Electors, having an 
absolutely equal voice in the selection. Under the proposed 
plan the choice of the Executive would be purely national, — 
as much so, excepting the small fraction of Electoral votes at 
large in analogy to the present system of two Electors for each 
State absolutely, as if the States were entirely obliterated. 
Geographical separations of territory might be made in the 
same way if there were no States! What are the mischiefs 

1 The proposed Amendment to the Constitution is the following, as reported by 
the Senate Committee. Rep. 895, Forty-third Congress, 1st Session. 

“ ARTICLE —. 


“J. The President and Vice-President shall be elected by the direct vote of the 
people in the manner following : Each State shall be divided into districts, equal in 
number to the number of Representatives to which the State may be entitled in the 
Congress, to be composed of contiguous territory, and to be as nearly equal in popu- 
lation as may be; and the person having the highest number of votes in each dis- 
trict for President shall receive the vote of that district, which shall count one 
Presidential vote. 

“II. The person having the highest number of votes for President in a State 
shall receive two Presidential votes from the State at large. 

“III. The person having the highest number of Presidential votes in the United 
States shall be President. 

“IV. If two persons have the same number of votes in any State, it being the 
highest number, they shall receive each one Presidential vote from the State at 
large ; and if more than two persons shall have each the same number of votes in 
any State, it being the highest number, no Presidential vote shall be counted from 
the State at large. If more persons than one shall have the same number of votes, 


it being the highest number in any district, no Presidential vote shall be counted 
from that district. 
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that have arisen, or that are likely to arise under the present 
system? Every thing that can have a semblance of error has 
been pointed out in the report of the Senate Committee. The 
first is that the present practice departs from the original theory, 
which is said to have been, that the Electors were to be free to 
vote uninfluenced by popular passion, tumult, &c., while they 
are now in fact absolutely pledged in advance to particular can- 
didates, the choice of particular parties of the people. If this be 
so, the people do now, indirectly and by States, choose the Presi- 
dent, and the desire of the Committee for a more perfectly demo- 
cratic election is, to a great degree, satisfied without the adoption 
of new methods. But is the theory of the Constitution correctly 
stated in this respect? Was it not, rather, that the Electors 
should have the same freedom and independence that belong to 
members of State legislatures who may be elected in view of a 
Senatorial election, and whose characters, and opinions on the 
subject are known to their constituents in advance; but who, 
nevertheless, have the legal and moral liberty of adapting their 
action to events unforeseen at the time of their election, such as 
the death or insanity of the candidate, &c. No instance is known 
in which an Elector has betrayed the moral trust thus reposed in 
him. Under the present system, therefore, we get the will of 
a majority of the people of each State. 

The next objection of the Committee against the present Con- 
stitution is that the system is dangerous, because “ contingencies 
may arise which cannot be foreseen, which may lead to civil 
war and disaster.” It is not possible to weigh, and provide 
against, dangers that cannot be defined; but the difficulties in 
ascertaining the result of an election under either system will be 
considered separately. All the residue of “ danger,” &c., referred 
to, is found in the chief and controlling point of the Committee, 
that under the present Constitution the election is “ by the 
States and not by the people,” and that a minority candidate 
may thus be elected. If the latter fact be a defect in the present 
' system (which it cannot be if the fundamental principle of it is 
“VY. The foregoing provisions shall apply to the election of Vice-President. 
“VI. The Congress shall have power to provide for holding and conducting the 


elections of President and Vice-President, and to establish tribunals for the decision 
of such elections as may be contested. 


“VII. The States shall be divided into districts by the legislatures thereof, but 
te Congress may at any time by law make or alter the same.” 
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correct), the new plan is no better, but, rather worse; for the 
same thing might happen in an election by districts, even if an 
absolute majority were required in each one of them, as it is not. 
Vermont, with three districts, might give twenty-five thousand 
popular majority for one candidate, while New York with thirty- 
three districts might give only ten thousand popular majority for 
the opposing candidate ; and so of all the other States. But the 
new plan proposes a plurality vote (in that scheme no other is 
practicable), and in that case the election of a minority candi- 
date is not merely a casual incident, as under the present system, 
but is a rule applied with a double force: for it is provided, first, 
that a plurality in each district shall fix the vote of the district ; 
and, second, that a plurality of the votes of districts shall elect 
the President. 

The real and only question of great intrinsic importance is 
between the fundamental nature of the Constitution as it is, 
under which the choice of President is made by the States as 
such, with weight according to their numbers, and that of the 
plan of the Committee, under which the choice is to be made by 
the whole people of the Union as a body, divided into districts 
for convenience only. Under the one the national Executive is 
chosen according to the voice of the several States as independ- 
ent political communities, equal in right, and having a number 
of votes according to their population. This is the same equality 
that the States have in the enactment of laws; save that in the 
latter instance the Senate and House act separately, and are 
thus a check upon each other. Under the plan of the Com- 
mittee the election is the act of the people in their individual 
character as citizens of the United States, with substantially the 
same force as if no State lines existed. If the districts were 
formed without regard to State lines, the plan would be essen- 
tially the same. 

With the late amendments to the Constitution securing lib- 
erty, the inherent rights of citizenship, and impartial suffrage, as 
of national right, has not the Constitution gone just far: enough 
in the direction of consolidation and centralization? It has 
already, by the greatest and most terrible tests known to man- 
kind, shown itself equal to preventing dismemberment, or re- 
sistance by States to the national authority; but it has not yet 
been proved that it will be equal to the preservation of the State 
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governments, and the liberties and rights of the people under 
them, against usurpations that may arise under color of national 
authority. The steps to the ruin of single Republics have gen- 
erally been found traced in the pathway of unrestricted and 
unguarded liberty in the choice of the Chief of the State by 
the whole people together, in the false confidence and enthusi- 
asm that always affects men just in proportion to the massiveness 
of their numbers, and in the consequent general accretion of 
Executive influence and power; until, at last, either by the bold 
and unscrupulous usurpation of a Cesar, aided by that sort of 
popular excitement and tumult that have lately been witnessed in 
certain parts of this country in connection with the labor ques- 
tion, or the Plebiscitum of a Napoleon, the Republic ceases to 
exist and a Despotism succeeds. 

The autonomy of the States, each acting by itself in the choice 
of the Chief Magistrate is, perhaps, the best possible check to 
these dangerous tendencies of unified Republics that human skill 
can devise ; and this is particularly so with our own States, cover- 
ing the breadth of the continent, some great, some small, each 
having policies and interests of its own under its own control, 
and each having a common interest in the government of the 
Union for the welfare and defence of all. 

The necessary and logical consequence of electing the Presi- 
dent by the people, as distinguished from an election by the 
States, is to put the whole administration of elections, from the 
registration of voters and the appointment of officers of election, 
to the repression by armed force of any tumult, real or pretended, 
into the hands of the general government, and so, really, into the 
hands of the Executive himself, while all this power now rests 
solely with the States. This consequence is implicitly accepted 
by the proposed plan of the Senate Committee, which provides 
for it in distinct terms. The effect of such powers upon civil 
liberty and fair elections has been, to a certain degree, hitherto 
seen in some of the States, under circumstances exceptionally in 
favor of their exercise, and is at the present moment painfully 
visible to all the world in France. The lessons of experience, as 
well as the philosophy of government, seem to demonstrate that 
such methods, however valuable they may be for truth and jus- 
tice on rare and particular occasions, are, on the whole, destruc- 
tive of free institutions. Under the present system, errors and 
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wrongs in favor of one candidate in one State are frequently 
counterbalanced by similar errors and wrongs in another State 
in favor of his opponent; and in the same State, where, as in 
most, the election officers are appointed by municipalities, the 
wrongs in one county may be neutralized by opposing ones in 
another. But with national appointments and control there will 
be no such tempering influences, as the administrative partiality 
will everywhere tend in one direction. How long, in such a case, 
the equilibrium of the powers of the government could be main- 
tained would be a question for the gravest solicitude. 

The danger of disputes in administering systems of elections 
is justly an element to be weighed in their choice; but can it not 
be truly said that the present system is as little liable to them as 
any that can be devised? At present, the choice of Electors is 
made by the States in the manner directed by their Legislatures, 
and, practically, the contests over the final counting would be 
limited by the number of States. A change to districts voting 
direct would give a chance for about three hundred contested 
cases, as against thirty-eight under the existing Constitution. 
The history of the House of Representatives shows not only that 
a material fraction of its seats are always contested, but that 
fraud and other wrongs appear in districts quite as frequently 
and successfully as in a general election upon one ticket through- 
out the State. Some of the leading considerations that should bear 
upon the principles and means adopted for the election of the 
President of the Republic have now been stated. The principles 
upon which the Constitution was erected, and the balances and 
counterbalances framed into it for the protection of the whole 
people and of the separate States, have borne the poison of ex- 
treme party politics and the shock of civil warfare, and are now, 
near the end of a century, as well grounded and as beneficent as 
at the beginning. Any scheme that shall take their places, or 
change their relations, ought to be not merely defensible in the- 
ory, but of eminent necessity in fact. The Constitution, in its 
structural features, can be said to be as nearly perfect as the in- 
firmities of mankind will allow; and, working through each of 
the great departments of the government, it bas shown itself to 
possess that perfect equipoise between the opposing tendencies 
that have wrecked so many other governments, which makes it 
as well an inspiration for the future, as a venerated monument of 

- past and present safety. 
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“ Hac et apud seras gentes, populosque nepotum 
Spesque, metusque simul, perituraque vota movebunt. 
Attonitique omnes, veluti venientia fata, 

Non transmissa legent, et adhuc tibi, Magne, favebunt.” 


It remains to consider the methods of deciding disputes that 
will, in the nature of things under any system, arise from time 
to time in ascertaining and declaring the result of an election. 
The subject, as related to the mere administrative duty of count- 
ing the votes of the Electors in the presence of the two Houses, 
has already been alluded to, and the conclusion reached, that it 
is the right and duty of Congress, as the legislative power, to 
provide by law, for deciding what are Electoral votes, when they 
are opened by the President of the Senate, and how and by 
whom they shall be counted and declared. This has been several 
times attempted with a pretty general concurrence of opinicn 
that the power and duty lay with Congress, either as a power to 
regulate the performance of the duty of counting, supposed by 
some to be lodged with the two Houses, or as a plenary power 
of general legislation. The chief theoretical difficulty in case the 
Houses act is the fact of their being two, and so liable to be 
equally divided in opinion. In that case, the point in dispute 
must he left undecided, unless the law shall have provided for 
the consequences of that event. Until since the close of the Rebel- 
lion, the instance of double returns from a State had never arisen, 
although questions as to the political character of States had. 
The measures proposed in 1800 and 1824 for regulating the 
count of Electoral votes, made no direct provision for that con- 
tingency. The measures failed, apparently, from the difficulty of 
deciding whether a disputed vote from a State should be counted 
unless both Houses agreed to reject it, or whether it should stand 
rejected unless both Houses agreed to count it.! 

But, under whatever law, and with the most ample provisions 
for inquiry, the question still appears, How far can Congress, — 
under the Constitution, authorize any federal tribunal, be it 
the Houses of Congress, a board, or a court, to go in determining 
the validity of an Electoral vote? Of course, none but valid votes 
ought to be counted; but can the Federal Government make 
any inquiry by its own functionaries into the correctness of the 


1 See Annals of Congress, Maich, 1800, and April, 1824. The latter alternative 
would cover double returns; th_ first, of course, could not. 
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action of State tribunals under State laws, as State courts are 
generally authorized to do? It did not attempt to do so in form- 
ing the Electoral Commission: for it was obvious, as has been 
already stated, that the existing dispute must be decided upon 
the state of the law, good or bad, as it stood at the time of the 
election. 

That Congress can and ought to provide for ascertaining what 
is a vote at the count is clear; but to provide that, in so doing, 
the action of the State tribunals in regard to the title of Electors 
to their offices shall be the subject of review, is quite a different 
thing. In the first instance, the inquiry would be simple and 
short and consistent with the Constitution, — the genuineness of 
the documentary evidence of the appointment and action of the 
Electors and their personal identity, would usually exhaust the 
inquiry. In the other view, the extent and magnitude of the 
investigation would be universal. The Constitution declares 
that, ‘‘ each State shall appoint, in such manner as the legisla- 
ture thereof may direct,” its Electors, and that “the Electors 
shall meet in their respective States, and vote,” and transmit a 
list of their votes to the President of the Senate; and it also 
provides that these votes so transmitted shall “be counted.” 
It also declares that ‘‘ the judicial power shall extend to all cases 
in law and equity arising under this Constitution.” It follows 
that the legislative power can be exerted upon the subject in 
respect of the act of the counting commanded by the Constitu- 
tion only as an administrative, and not as a judicial, ceremony. 
It is not denied that a constitution, or a law consistent with it, 
may deposit the full power of judging elections in administrative 
officers, and that the decision of such officers upon all ques- 
tions so left to them is final, and conclusive upon the judiciary. 

But the pre-eminent question still remains, from whatever side 
we approach it, — whether the action of the State governments 
in the choice of Electors is, or ought to be, in any form, a sub- 
ject of national revision? Who compose the State governments 
is confessedly a question necessarily within the function of 
Congress, as such, to determine, for that is a political question ; 
but to revise the correctness of the manner in which such gov- 
ernments, being ascertained, have performed the duty of choos- 
ing a President, is a matter of an entirely different character. 

If the States must, under the Constitution, appoint the Elect- 
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ors in such manner as their law-making power shall direct, then 
they may, and ought to, provide for determining what persons 
have been appointed ; for, the appointment and its manner reach 
to the full ascertainment of the officers to be selected. It may, 
perhaps, be thought, consistently with such a power, that, inas- 
much as the judicial power of the United States extends to all 
cases arising under the Constitution, and inasmuch as the Con- 
stitution of the United States alone, and not the State Constitu- 
tions, provides for Electors, the national courts can review the 
regularity of the action of the State authorities upon the same 
principles that the State courts act upon in similar cases. In 
such a case, the inquiry in the courts of the United States, if it 
could be had at all, would be, whether the State law had been 
followed, just as in many cases of federal judicial jurisdiction they 
so act, and yet take as the best proof of the State law the judg- 
ments of the highest State courts. 

If the disputes touching the constitution of the Electoral Col- 
leges in the States could be disposed of in advance of their 
action, the counting of the electoral votes at the seat of govern- 
ment, by, or in the presence of the two Houses of Congress, 
would usually be little more than a formal ceremony. 

That it would be safer for the peace, order, and justice of the 
Republic in the long run, to have such disputes settled by honest 
judicial means in the States in which they may occur, seems to 
be clear from a study of the nature of the government, and to 
flow from the principle of State rights before mentioned, on 
which the Republic is founded. That instances of wrong will 
occur in such a case is to be expected. Are they not likely to 
occur much oftener in the exercise of centralized power, and, 
particularly, by large bodies of men like the Senate and House 

_ of Representatives ? Even in judging of the elections and quali- 
fications of their own members, such assemblies anywhere cannot 
be affirmed to exhibit models of justice or jurisprudence. 

Assuming, as we must, that the States are willing to do their 
duty in such cases, may not a practicable means of avoiding 
future trouble be found without any change of the Constitution ? 
If the elections for Electors were held on the first of September, 
and the Electors were to meet and vote on the first of January, 
each State could, and no doubt would, provide by law for the 
immediate decision, by its own highest court, of all contests touch- 
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ing the choice of Electors. Congress could also provide by law 
that such a decision, or, in its absence, the decision of the State 
canvassing board, or the certificate of the Governor, as to the per- 
sons chosen Electors, should govern in the counting required by 
the Constitution. And, if the judicial power of the United 
States can interfere in any case, provision might easily be made 
for a prompt review of the decisions of the State courts by the 
Supreme Court of the United States, so that before the counting 
of the Electoral votes every dispute concerning title to the office 
of Elector would be lawfully disposed of. The railway and 
telegraph have made intercommunication with every part of the 
Republic so speedy and perfect, that four months for determining 
such disputes, in advance of the casting of the Electoral votes, 
are equal to a year of earlier times. 

It may be thought that, in high party excitements, both when 
the two Houses of Congress are impressed with the same bias, 
and when they are in opposition, preliminary decisions will be 
disregarded ; and that other questions, such as the right of a par- 
ticular State to vote at all, or the official character of the person 
in a State who certifies the Electors, &c., will arise on the occa- 
sion of counting the Electoral votes, and thus there will still be 
danger. All this doubtless may happen; but under any system 
of government dangers of this sort will always exist, and legisla- 
tion will have done its utmost when it has reduced these dangers 
to a minimum. 

If it were possible to find or to constitute one single tribunal, 
having final power to count the votes and declare the result 
after the States had, through their tribunals, disposed of dis- 
putes, being the farthest possible removed from the heat of polit- 
ical prejudice, and possessing from its character and constitution 
the general confidence of the country, the best method of ascer- 
taining who had been elected President would be reached. It 
is of course impossible in a free country that any body of persons, 
otherwise fit to compose such a tribunal, can be found who will 
not have some degree of prejudice. They will usually wish 
that one person rather than another may be elected ; but almost 
every step in government is attended with this element of error. 

The experience of governments seems to have proved that, on 
the whole, judicial tribunals are best calculated to hear and 
decide disputed questions of law and fact, although they may 
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involve inquiries extending into the domain of politics and the 
decision of the fact of an election. 

With the exception of decisions upon the elections of members 
of legislative assemblies, which have almost universally been 
lodged with the assemblies themselves, the judicial tribunals 
have, in nearly every civilized country, been clothed with and 
exercised such powers with beneficent effect. In nearly, if not 
quite every State of the Union, such powers are continually 
exercised in respect of rights to hold office; and in few, if any of 
them, it is believed, does any exception exist of the office of 
Chief Magistrate. 

If the whole power of deciding upon Presidential elections 
and of providing for such decision were removed from Congress 
to a tribunal that could not, like it, change the law according to 
party emergency, or in obedience to any spasm of popular clamor, 
it might be better. But the proposal to do this by so amending 
the Constitution as to impose the duty upon the Supreme Court, 
was lately defeated in the Senate by a large majority. It may 
safely be predicted, however, that from the causes which have 
been referred to, and with the increase of the number of the 
States and of population, and so of the number of Senators and 
Representatives, the time is not far distant when the decision of 
such questions, judicial in their nature, as are left to the national 
authority after the States have acted in a disputed Presidential 
election, will be withdrawn entirely from the political depart- 
ment of the government, and lodged where, according to the 
philosophy of free governments, it ought to be — with the judi- 
ciary. All such questions, as they affect the right of the people 
at large, as well as private rights, and depend exclusively upon 
pre-existing laws and events, and require for their solution only 
a discovery and declaration of them, contain no element for the 
discretion of the legislator or the policy of the statesman. They 
are just’ as essentially judicial as any of those that belong to the 
judicial branch of the government. The means of preserving 
the purity and independence of the judges, and punishing their 
corruption, are always at hand, and are much more effectual 
than any that can be applied to the members of legislative assem- 
blies; for the legislative branch of the government can impeach 
and remove wicked judges, but cannot punish the illegal or cor- 
rupt action of majorities in itself. 

Gro. F. EpMUNDs. 
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THE COURT OF STAR CHAMBER. 


Few things are more intimately associated with the despotism 
of the times of the Tudors and the Stuarts, in the history of 
England, than the name and transactions of the Star Chamber 
Court. It has become a generic term to denote a system of 
arbitrary measures, where the forms of judicial proceedings are 
made the means of perpetrating acts of injustice, or of consum- 
mating schemes of oppression and wrong. And yet compara- 
tively few, at this day, have ever taken the trouble to trace the 
history of this court, or to inquire why its 7“ name has ex- 
cited the odium of successive ages. 

It is proposed in the following pages to omnes to sketch, as 
briefly as the nature of the subject admits, an outline of the his- 
tory, character, and powers of this court, commencing, as it did, 
with no bad purposes, and, after being perverted to an instrument 
of despotic power through a succession of administrations, being 
extinguished at last as one of the acts of concession made by 
Charles to the demands of an injured and indignant nation. 

In order to understand the history of this court, and the grounds 
upon which it became so odious to the English people, through 
its acts of cruelty and injustice, we must go back to a condition 
of the government whose very history is but little better than 
traditional. 

From a very early period there were certain high officers i in the 
State, and men of influence and power, who were called upon by 
the king to act as his council or advisers in matters of govern- 
ment. One of these bodies, which seems to have stood in more 
confidential relation to the crown than the others, was known as 
the Privy Council, including a portion, if not all, of the peers of 
the realm, with the Chancellor and other civil and judicial officers 
of the State. The king being considered the fountain of justice, 
it was a common thing for persons who felt themselves aggrieved 
by others to apply to him for redress by way of petition. In this 


22 THE COURT OF STAR CHAMBER. 


way matters of judicial inquiry, as well as those of royal dis- 
cretion, came to be submitted to the action of this council, and a 
jurisdiction was thus exercised which properly belonged to the 
courts of justice only. 

The forms of proceeding in such cases were such as were in 
use in the Court of Chancery, the Chancellor being the principal 
officer in the council, and questions were determined without the 
intervention of a jury. In this, however, the sense of the people 
was disregarded, if not actually outraged, since trial by jury was 
one of those traditional rights to which they resolutely clung 
through all the changes in their government. Attempts were 
accordingly made, from time to time, to retain the administration 
of justice within the known and defined channels of the common 
law and the principles of Magna Charta. In the 25th of Edw. IIL., 
an act of Parliament, which, among other things, defined the crime 
of treason, forbade that any should ‘be taken by petition or sug- 
gestion to the king or his council, unless it be by indictment or pre- 
sentment, or by writ original at the common law; nor shall be put 
out of his franchise or freehold, unless he be duly put to answer, 
and forejudged of the same by due course of law.” But in the 
unsettled state of the government, and the inability of the people 
to contend against combinations of men in power, these efforts to 
restrain the exercise of judicial functions by the Privy Council 
not only proved unavailing, but it was deemed politic to clothe 
them with greater and more defined powers under a somewhat 
modified form of organization. 

The reason for this, and for departing so far from the genius 
and prevailing spirit of the common law, as to create an irre- 
sponsible court with such powers, in which the common-law 
forms of proceedings, and above all the right of trial by jury, 
were discarded, is to be sought in the troubled state of the times, 
and the undue preponderance which factions and unprincipled 
nobles and men in power were able to bring to bear upon the 
administration of justice. There were early laws against cham- 
perty and maintenance through unlawful combinations to ob- 
struct the course of justice and deprive suitors in court of their 
rights by corruption or intimidation, but these were openly vio- 
lated with impunity. Men dared not to pursue their rights in the 
ordinary courts of justice. The security of a juror’s oath was 
denied them, in the unblushing manner in which bribes and threats 
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were resorted to by such as had power and influence over the 
proceedings of these courts. Coke, speaking of this court and 
the reason of its creation, says : ‘* Seeing the proceeding according 
to the laws and customs of this realm cannot by one rule of law 
suffice to punish in every case the exorbitancy and enormity of 
some great and horrible crimes and offences, and especially of 
great men, this court dealeth with them, to the end that the 
medicine may be according to the disease, and the punishment 
according to the offence; ut pena ad paucos, metus ad omnes per- 
veniat, without respect of persons, be they publick or private, 
great or small.” 

To reach a mischief which had grown so intolerable, and to 
cope with the power and influence of the offenders in high places, 
with whom it was necessary to contend, a court was created by 
the act of 3 Henry VII. (about A.D. 1500), made up of the highest 
officers in the kingdom, embracing theoretically the king himself, 
who was deemed to be the fountain of justice, to which was con- 
fided almost unlimited power and discretion over a large and 
undefined class of offences of a public, and many of them of a 

‘political, character, without the check of a jury, and subject to 
no revision by the way of appeal. It was, however, rather 
the grafting of new powers upon those before exercised by the 
Privy Council, than the creation of a new court. It was not, in 
terms, designated the Star Chamber, nor was it spoken of under 
that name in any act of Parliament until the 19 Henry VII. The 
preamble of the act creating this court recites, among the causes 
for such a measure, the combinations which had been formed for 
the obstruction of justice, the partiality of sheriffs in making 
panels, and in untrue returns, the taking money by jurors, and 
the great riots and unlawful assemblies which served to defeat 
the fair administration of justice. It then proceeds to name the 
Lord Chancellor, the Treasurer, the Keeper of the Privy Seal, 
or any two of them, with a bishop and temporal lord of the 
council, and the Chief Justices of the King’s Bench and Common 
Pleas, or two other justices in their absence ; and empowers them 
to call before them such as offended in the foregoing respects, 
and to punish them, after examination, in such manner as if they 
had been convicted by course of law. 

A court thus constituted, with powers so broad, and a discretion 
unlimited by prescribed rules, though called into existence for 


24 THE COURT OF STAR CHAMBER. 


wise and salutary purposes, was, in the end, like the evoking the 
spirit of mischief without a corresponding power in reserve to lay 
it, or check its excesses if inclined to abuse its authority. Instead, 
therefore, of its power becoming weaker, as the occasion which 
called it into being passed away, it continued to draw to itself 
new elements of strength, while it enlarged the extent of its 
jurisdiction and the sphere of its action. It is not easy at this 
day to trace the steps through which it attained the summit of 
its power, though it is not difficult to understand how it could 
be made a most potent engine of despotic rule and bigoted in- 
tolerance in the hands of ambitious leaders and unserupulous 
prelates, such as flourished during the reigns of Henry VIIL., 
Elizabeth, and the first two Stuarts. In the 21st of Henry VII., 
the President of the Council was added to this court, showing 
that hitherto the two bodies had been kept distinct in their action. 
It underwent changes during the administration of Wolsey, and 
in the time of James, we are told, all the peers had acquired a 
right somehow to sit as members of this court; and Barrington 
states the number of its judges at from twenty-six to forty-two. 
Sir Thomas Smith also states that Cardinal Wolsey greatly ex-: 
tended its powers, in order to curb some of the nobility in the 
north of England, and that in his time those who were prosecuted 
in this court were generally too stout for the ordinary course of 
justice. It was not, however, a court of exclusively criminal 
jurisdiction, though it was chiefly in the exercise of its criminal 
powers that it has come down in history to the present day. 
The Lord Chancellor usually presided at its meetings, though in- 
stances occurred, especially during the reign of James, when the 
king himself sat and presided at the trials of cases. 

One of the strangest circumstances that gave to the crown a 
hold and control over the action of this court was, that all its 
principal officers received their appointment and held their place 
by the power of the king, while the odium of an unjust judgment 
before the public was divided among a large and numerous 
body of judges. Nor were the proceedings of the court so far 
public as to render the action of any particular member obnoxious 
to public censure. 

The mode of its proceedings, moreover, was particularly well 
adapted to the purposes of injustice and unfair advantage. One of 
the most important rights secured to an Englishman by the com- 
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mon law was, that he should not be obliged to accuse himself in a 
court of justice, if charged with the commission of a crime. Tor- 
ture, which was in its very nature repugnant to the spirit of the 
common law, and only to a limited extent obtained a place in 
the administration of justice in England, was often resorted to to 
compel confession in the courts of the Continent. But, in utter 
violation of this cherished right, the Star Chamber required the 
party charged with an offence to answer fully in relation to the 
same, upon oath, to interrogatories the most searching and in- 
quisitorial. In the account which we have of the prosecution of 
Lilburne, a famous Puritan in the time of Charles I., the pro- 
ceedings seem to have commenced with interrogatories designed 
-to extort from him a confession of the very matters upon which 
they intended to found the charges upon which he was to be 
tried. When called before this body, though but a young man, 
hardly twenty years of age, he was set upon by all manner of 
threats and suggestions by the various members of the court, to in- 
duce him to submit to the oath. He resolutely refused to answer ; 
and was whipped, branded, and committed to close prison, and 
denied all access to his friends, upon the ground that, by such 
refusal, he had been guilty of a contempt of court. 

We may have occasion to recur to this case again, and have 
referred to it here as illustrating this part of the mode of prose- 
cuting offenders in this court. Another objectiouable feature in 
its mode of investigating causes was in the form of examining 
witnesses. In carrying out the spirit of trial by jury, all proceed- 
ings are in open court, including the examination of witnesses in 
the presence of the parties and of the jurors, who are to weigh the 
degree of credit to which they are entitled. Every one familiar 
at all with the trial of causes knows how vastly superior in 
eliciting the truth is such an oral examination of witnesses dn 
the presence of the court to an ez parte one taken in the form 
of depositions. And yet the latter was the mode in which all 
evidence was taken which was submitted to this court. Indeed, so 
open is such a course of proceeding to censure and reproach, that 
a writer who was himself a practitioner in this court, and suffi- 
ciently disposed to eulogize it wherever it could claim any 
advantage or superiority over others, remarks: ‘* Now, concern- 
ing the persons of witnesses examined in court, it is a great 
imputation to our English courts that witnesses are privately 
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produced, and how base or simple soever they be, although they 
be tested diabolases, yet they make as good a sound, being read 
out of paper, as the best. Yea, though a lewd and beggarly 
fellow take upon him the name and person of an honest man, and 
he be privately examined, this may be easily overpassed, and not 
easily found out.” This obvious violation of the first principle 
of justice seems to have been tolerated to its full extent for more 
than a hundred years, when Lord Ellesmere, as chancellor, passed 
an order by which every witness who was to be examined in 
court should be showed to the attorney of the other side, 
and his name and place of abode delivered, to the end that he 
might be known to be the same person, and that the other side 
might examine him if he pleased. But he might not, at any, 
time, examine as to the credit of the witnesses offered against 
him, or notify the court what their condition was as to credi- 
bility ; * for that causes being for the king, if witnesses’ lives 
should be so ripped up, no man would willingly be produced to 
testify.” And so far was this principle carried in favor of the 
crown, that it was held by * many of the circuits of judges,” that 


“a witness for the king, upon an indictment, shall not be ques- 
tioned for perjury; yea, this court hath ordered a great reward 
to witnesses in this court, by yielding their testimonies for the 


king ;”’ or, in other words, one of the usual modes of corrupting 


the fountains of justice in this court was by means of hired in- 
formers, who might commit perjury with impunity. 

The tendency of a court thus constituted, and thus irrespon- 
sible, was to extend its jurisdiction and arrogate to itself new 
powers; and so far was this practically carried, that it was 
difficult to draw any line short of crimes that were capital, which 
limited the class or character of offences against the power or 
prerogative of the government, of which this court did not take 
cognizance. Nor would it allow any one to question its authority. 
By the rules of the court, it seems, whoever was charged 
with an offence was required to put in an answer to the infor- 
mation against him in writing, signed by two counsel ; and, unless 
this rule was complied with, it was deemed to be a confession of 
the charge, although the defendant was himself in court, and 
orally denied his guilt. Thus in the case of the famous Prynne, 
whose treatment in this court will be further noticed, he offered 
his answer signed by one of his counsel, and applied to the court 
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to have it allowed, with the addition of his own signature, on the 
ground that his other counsel was afraid to sign it, lest he might 
thereby incur the censure of the court. But he was denied this 
privilege, and, for contempt in not filing his reply signed by both 
his counsel, the information was taken pro confesso, and the court 
proceeded to pass sentence upon him accordingly. It has been 
the pride and glory of the profession in courts of common law, 
that, with rare exceptions, counsel have been found willing and 
bold enough to stand by a party charged with an offence, and to 
sustain his rights, even against the insolence of power or the 
exasperated passions of the populace, wherever the right of em- 
ploying counsel has been recognized by law. Curran’s memory is 
indelibly associated with the bold and eloquent defence of the 
Irish patriots, and the trial of the British soldiers for the part 
they took in the so-called “ Boston massacre,” in 1770, is a 
memorable instance of the power of argument and persuasion on 
the part of legal counsel in successfully maintaining the cause 
of justice against the clamor of the public and the passions of 
a jury. 

There were, as has already been stated, counsel admitted to 
practise in the Star Chamber, and without their aid, it would 
seem from the cases reported, a party could not be heard even in 
his own defence. But the seeming advantage which was thus 
accorded to the accused, was, at times, more than neutralized by 
the acts of intimidation by which the court suppressed every 
thing like a free exercise of this privilege of counsel. Thus it is 
stated that in Prynne’s case, who was complained of in connec- 
tion with two others, his counsel, Mr. Holt, prepared his answer, 
but refused to sign it, “saying he had an express order to the 
contrary.”” He did, however, sign the answer of one of the 
parties accused, and, upon its being alleged that it was “ scan- 
dalous,” it was referred to the two Chief Justices, Brampton and 
Finch, when Finch “ reviled Holt exceedingly, and told him he 
ought to have his gown pulled over his ears for drawing it,” 
although, in fact, ‘it was only a confession or explanation of the 
charge in the bill, and a recital of acts of Parliament.” 

This, however, was but in keeping with the general course of 
dealing of this court with any one who presumed to question 
their power, or throw obstacles in the way of accomplishing their 
purposes. Thus we have three instances reported of counsel 


28 THE COURT OF STAR CHAMBER. 


questioning the jurisdiction of this court, by insisting by way of 
demurrer, as it was called, that the matter upon which they were 
assuming to act was not within the subject-matter delegated to 
them by the act of Henry VII. One of these was the case of Mr. 
Plowden, whose age and standing probably sheltered him from 
any thing more than a refusal to consider the objection. In 
another, the counsel was pardoned on account of his youth and 
inexperience. But in the third, the Sergeant was sharply re- 
buked by the court for such a flagrant violation of the dignity 
of the court, as to question the extent of its power. The 
ease of Fuller is still more remarkable. He was a bencher of 
Gray’s Inn, and was employed to sue out a writ of habeas cor- 
pus to test the validity of a warrant from the High Commission 
court, by which two Puritans were imprisoned for refusing to 
take a certain oath. For this he was, at Bancroft’s instigation, 
imprisoned by the Star Chamber, and lay in jail till his death. 
Whitelock, a barrister, and afterwards a judge, having given a 
private opinion to a client, that a certain commission issued by 
the crown was illegal, was brought before this court for contempt 
and slandering the king’s prerogative, and was only let off upon 
making a humble submission. 

Such, in general terms, were the constitution and powers of 
this famous court; and, when we come to examine its proceedings 
in particular cases, we shall find that they were such as might 
naturally be expected under a corrupt and despotic government, 
from judges acting directly under the eye of the monarch. But, 
before considering these, it is proper to say a few words upon the 
name of the court itself. A great deal has been written upon 
this subject, and writers are, to this day, divided upon the ques- 
tion. The more commonly received notion has been, what is 
probably true, that it took its name from the chamber in which 
its sittings were held, the ceiling of which, it is said, was orna- 
mented with stars. Hence the name camera stellata. Black- 
stone, however, states that there were no stars remaining there 
in the time of Elizabeth. Others have found the origin of the 
term in the fact that, by a law prior to Edward I., the contracts 
of the Jews, called “ starrs,” were deposited in the exchequer of 
the king, in Westminster, in chests or boxes, in the chamber or 
apartment in which this court used to assemble. Others trace it 
to the Saxon word steran, to steer or rule, “as doth the pilot,” in 
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the words of Coke, “ because this court doth steer and govern 
the ship of the commonwealth.” Others still applied the term 
because the chamber was full of windows ; and the kind of crimes, 
stellianata, of which the court had cognizance, supplied to others 
the etymology of the name. 

There is nothing in these speculations to violate probabilities 
or offend good taste. But the awe with which some writers con- 
templated this court, and the base and truckling spirit with 
which they treat even of its name, can hardly be read, in the 
light of history, without positive disgust. Hudson, of Gray’s 
Inn, who was a practitioner in this court, wrote quite an extend- 
ed treatise upon its powers and duties, in the time of James I. 
In speculating upon its name, he remarks, in language which a 
school-boy now would know better than to adopt: ‘Stars have 
no light but what is cast upon them from the sun by reflection, 
being his representative body.” ‘So in the presence of his 
great majesty, the which is the sun of honor and glory, the shin- 
ing of those stars is put out, they not having any power to pro- 
nounce any sentence in this court, for the judgment is the king’s 
only ; but, by way of advice, they deliver their opinions, which 
his wisdom alloweth or disalloweth, increaseth or moderateth, 
at his royal pleasure.” And he gives an instance, by the way of 
illustration of this, where the king, “‘ during the dignity of that 
court, sat five continual days in a chair of state elevated above 
the table, about which his lords sat, and after that long and 
patient hearing, and the opinions, particularly given by his great 
council, he pronounced a sentence more accurately eloquent, 
judiciously grave, and honorably just, to the satisfaction of all 
hearers and all the lovers of justice, than all the records extant 
in this kingdom can declare to have been, at any former time, by 
any of his royal progenitors.” . 

The fulsome flattery of this fanciful etymology of the name of 
this court is quite equalled by another writer, whose work, 
West’s Symboleography, was published in the same reign, about 
the time of the settlement of this court: ‘ The dignity of this 
court is such and so great as no other kingdom hath ever cre- 
ated the like, being without pair or equal.” He refers to the 
hours of the day when its sittings are held, ordinarily from nine 
to eleven o’clock, and speaks also of the windows and stars in 
the roof as giving rise to its name, and then adds: ** Yet, emble- 
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matically, they resemble the body of the judges of that court, 
consisting of persons of great eminence, being the principal men 
of the two great estates of this kingdom, the lords spiritual and 
temporal, the head of which bodie is our sovereign lord the 
king, who, when he pleaseth, sitteth there in his own person. 
But in his absence these judges doe censure and determine all 
causes there depending, by majority of voices, deriving their 
light and authority from his majesty, as the stars from the sun.” 
Nonsense like this might be tolerated from men who knew no 
better, or had had their common sense blinded by the use of Jan- 
guage by others. But this cannot be said of Lord Coke, who 
knew how, sometimes, to lay aside his sycophancy, though he 
did not at others hesitate, as in the case of Sir Walter Raleigh, 
to play the bully and the blackguard in office, if obsequiousness 
to royalty dictated such a réle. His language is: “It is the 
most honorable court, our parliament excepted, there is in the 
Christian world, both in respect of the judges of the court and 
of the honorable proceeding according to their jurisdiction, and 
the ancient and just order of the court.” “ And it is truly said, 
‘Curia camere stellate, si vetustatem spectemus, est antiquis- 
sima, si dignitatem honoratissima.’ This court, the right insti- 
tution and ancient orders thereof being observed, doth keep all 
England in quiet.” 

The discretionary power of this court, in the matter of pun- 
ishment, made it, moreover, a most dreadful engine of iniquity 
and cruel injustice in the hands of unscrupulous men. Instances 
of this disgrace the history of its administration, especially under 
the first two Stuarts, James I. and Charles I. It could not, it is 
true, inflict capital punishments, but it could do worse, by rob- 
bing, maiming, torturing, and disgracing its victims. Thus it is 
stated, in general terms, by the writer already quoted, “ In this 
sentence the court doth punish the offender and relieveth the 
oppressed. The punishment is by fine, imprisonment, loss of 
ears, or nailing to the pillory, slitting the nose, branding the 
forehead, whipping of late days, wearing of papers in public 
places, or any punishment but death.” ‘Loss of ears was in- 
flicted upon perjured persons, infamous libellers, scandalors of 
the State, and such like.” ‘ Branding in the forehead and slit- 
ting of the nose was a punishment inflicted upon forgers of false 
deeds, conspirators to take away the life of innocents, false 
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scandal upon the judges and first personages of the realm.” 
** Wearing papers hath been in all ages, and before the statute 
of 5 Elizabeth was, the usual punishment of perjury, but since 
hath been used as a punishment for oppressors and great deceits.” 
‘Sometimes the punishment is, by the wisdom of the court, 
invented in some new manner, for new offences, as for Trask, 
who raised Judaism up from death, and forbade the eating of 
swine’s flesh. He was sentenced to be fed with swine’s flesh 
when he was in prison.” ‘ And so tender the court is of up- 
holding the honor of the sentence, as they will punish those 
which speak against it with severity, as they did Finch and Par- 
tridge for certifying his majesty upon a petition matter which 
crossed the sentence of the court in the case of one Herlakenden.” 
And it is gravely stated by Barrington, that, during the reign of 
Charles I., the fines inflicted by this court were so enormous, 
that the audience gathered around the court-room at three 
o’clock in the morning, in order to secure places to hear the pro- 
ceedings, as men gather around the table where play is the 
deepest. 

Some of these sentences are collected in Hume’s and Hallam’s 
histories, and full reports of the proceedings of the court may be 
found in the volumes of State Trials, with which many besides 
lawyers are familiar. We select a few for purposes of illustra- 
tion. Sir David Foulis was fined £5,000, chiefly because he had 
dissuaded a friend from compounding with the commissioners of 
knighthood. Sir Anthony Roper was fined £4,000 for violating 
a law made in the time of Henry VII., against converting arable 
land to pasture, and this as late as the time of Charles I. Mor- 
ley, for reviling, challenging, and striking Sir George Theobald, 
one of the king’s servants, in the court of Whitehall, was fined 
£10,000. <A citizen, when shown a swan in the crest of a man 
of quality, saying he did not trouble himself about that goose, 
was fined by this court for the offence, and reduced to beggary. 
Richard Grenville said of the Earl of Suffolk, with whom he had 
had difficulty, that he was ‘a base lord,”’ and was condemned to 
pay a fine of £8,000 for such a slander. Ray, for exporting some 
fuller’s-earth, was set in the pillory and fined £2,000. One of 
the most remarkable cases was that of Bishop Williams, who had 
been lord-keeper of the seal, a popular prelate, a man of learning 
and spirit, and, at one time, a special favorite of James. While 
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enjoying this patronage, he exerted his influence in favor of 
Laud, afterwards archbishop, who owed his first promotion to 
his good offices. Some disagreement having arisen between 
them, nothing could appease the vindictive spirit of the haughty 
archbishop but the ruin of the man to whom he owed his eleva- 
tion. For some frivolous pretence he was brought before the 
Star Chamber, and fined £10,000, committed to the Tower dur- 
ing the king's pleasure, and suspended from office. In order to 
levy this fine, the officers seized the furniture and books of the 
palace of Bishop Williams, and found there, among some refuse 
papers, some letters from one Osbaldiston, a schoolmaster, di- 
rected to the bishop. In these the writer spoke of a little great 
man, and in one place of a little urchin. As Laud was diminutive 
in stature, it was conjectured that these expressions referred to 
him ; whereupon the bishop was tried for receiving such scan- 
dalous letters, though he had never shown them to any one, 
and Osbaldiston for writing them ; and the first was fined £8,000, 
and the other sentenced to pay a fine of £5,000, and to have his 
ears nailed to the pillory in sight of his own school. 

These will suffice to show the nature of the offences of which 
this court took cognizance, and the character of the punishments 
which it imposed. The cases of Prynne and Lilburne, already 
mentioned, will serve to show the spirit and character which per- 
vaded the proceedings, by which the court accomplished its pur- 
poses. Both these trials took place in the time of Charles. The 
Puritans had already obtained a strong foothold in England, and 
were making themselves felt, by their bold advocacy of civil as 
well as religious liberty. Whoever, therefore, was in any man- 
ner identified with this odious sect, was particularly obnoxious 
to the vengeance of the Star Chamber. Among the peculiarities 
of the Puritans was a strict observance of the Sabbath, as well as 
an aversion to stage plays and profane sports generally. To 
counteract this spirit, the clergy were required by proclamation 
to read what was called **the Book of Sports”’ in their churches, 
by which certain sports and pastimes were to be used by the peo- 
ple on Sundays, after the evening service. Add to this, that 
Charles and his queen at times were present at the exhibition. 
of stage plays, and that she at times took part herself in masques 
and other like exhibitions at court. 

In this state of public feeling, Prynne, who was a barrister-at- 
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law of Lincoln’s Inn, and a Puritan of the straitest sect, published 
his famous Histrio Mastyx, a huge volume of a thousand quarto 
pages, aimed at stage plays, music, dancing, public festivals, 
Christmas sports, bonfires, and May-poles. For this “ libellous 
volume” he was arraigned before the Star Chamber. What 
made it a little more remarkable, he had been licensed by Abbott, 
Laud’s predecessor, as Archbishop of Canterbury, to publish a 
considerable part of this work. In his address to the court, Mr. 
Noy, the Attorney-General, states several of the offensive parts of 
this work, and among other things states what it attacks: 
“ witchery, church ceremonies, &c., indistinctly he falleth upon 
them ; then upon altars, images, hair men and women, bishops 
and bonfires, cards and tables, do offend him, and perukes do fall 
within the compass of his theme.” The trial occupied three 
days, and the fourth was consumed in pronouncing sentence 
against him. Among his judges was Richardson, the Chief Jus- 
tice of the King’s Bench, who began with this significant lan- 
guage : “ Since I have had the honor to attend this court, writing 
and printing of books have been exceedingly found fault withal, 
and have received sharp censure, and it doth grow every day 
worse and worse; every man taketh upon him to understand 
what he conceiveth, and thinks he is nobody except he be in 
print. We are troubled here with a book,— a monster,— monstrum 
horrendum, informe, ingens !”’ &c. “ I would to God in heaven the 
devil and all else that had their heads and hands therein, besides 
Mr. Prynne, were, &c.; for I think they are all ill willers to the 
State, and deserve severe punishment as well as Mr. Prynne doth.” 
“For the book, I do hold it a nfost scandalous, infamous libel to 
the king’s majesty, a most pious and religious king ; to the queen's 
majesty, a most excellent and gracious queen,— such a one as 
this kingdom never enjoyed the like, and I think the earth never 
had a better.” “I say, eye never saw nor ear ever heard of such a 
scandalous and seditious thing as this misshapen monster is.” He 
then proceeds to read sundry extracts from the book, drawing 
from them inferences the most forced and unnatural. Thus, in his 
general sweep for historical illustrations of the mischief of fre- 
quenting stage plays, Mr. Prynne had referred to Nero, and spoke 
of Flavius and others conspiring to murder him for the influence of 
his “‘ lewd example ” upon the magistrates and people. The Chief 
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the people to murder the king. ‘If subjects have an ill prince, 
marry, what is the remedy? They must pray to God to forgive 
him, and not say they are worthy subjects that do kill him.” He 
at last addressed the prisoner : ‘* Mr. Prynne, I must now come to 
my sentence, though I am very sorry, for I have known you long, 
yet now I utterly forsake you.” The Earl of Dorset, another 
of the court, was even more abusive. It is not, therefore, to be 
wondered at, that, in the exercise of their unlimited power, poor 
Prynne was made to feel the full measure of their indignation. 
He was deprived of his right to practise as a barrister ; condemned 
to stand in the pillory at Westminster and in Cheapside ; to lose 
his ears, — one at one of these places, and the other at the other ; 
to pay a fine of £5,000; and to be imprisoned during life. Dor- 
set wished to add branding in the forehead, or slitting his nose, 
and to have his fine £10,000 instead of £5,000. 

But a man of Prynne’s temperament and nerve was not to be 
silenced by mere corporal punishment, and some four years after- 
wards we find him again before this court, for publishing what 
they chose to call libels. It was at this time he was condemned 
unheard, as has been before stated, because he could not find 
counsel bold enough to sign his answer to the information against 
him. Upon his being placed at the bar to receive his sentence, 
Finch, the Chief Justice, looking carefully at him, remarked 
that he thought Mr. Prynne had no ears, but it seemed to him 
he had. The usher of the court was ordered to raise his 
hair and show his ears, when the lords were angry to find that 
only a part of them had been cut off, to which Prynne wittily 
replied: ** There was never one of their honors but would be 
sorry to have his ears as his were.” Laud was particularly 
bitter and severe in pronouncing sentence. The books alleged 
to be libellous were religious works, and fell under the Arch- 
bishop’s special censure ; and the sentence pronounced upon him 
was that he should pay a fine of £5,000, stand in the pillory, 
lose the remaining part of his ears, be branded “S. L.” on each 
cheek, and be perpetually imprisoned in what he calls a ‘ nasty 
dog hole,” at Carnarvon Castle in Wales. All of which was 
rigidly inflicted until the revolution, which deprived these prel- 
ates of their power. 

The case of Lilburne was equally cruel and outrageous with 
that of Prynne, though, from the temperament of the man and the 
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almost eagerness with which he courted martyrdom, we are not 
apt to regard it with the sense of indignation that we feel in 
reading that of Prynne. Lilburne was a young man, only twenty 
years old, when arraigned for being concerned in printing and 
publishing certain controversial works upon the Litany and 
other like subjects alleged to be seditious. He was put to the 
bar with an old man eighty-five years of age, charged with the 
same offence. As they refused tu ‘ike the oath when interro- 
gated by the court, they were for Luis both sentenced to pay a 
fine and stand in the pillory; and he, being a young man, to be 
whipped through the streets from the Fleet prison unto the pil- 
lory, wherever the court should erect that. He was kept in 
prison from February to April, when he was placed in a cart, 
stripped, and whipped with a treble-corded whip, all the way from 
the Fleet to Westminster, where the pillory was placed, at least 
five hundred strokes in all. The tipstaff of the Star Chamber 
was then sent to know if he would acknowledge his fault. This 
he refused to do, although by so doing he would have saved 
standing in the pillory. He was accordingly placed in this, and 
remained there two hours, with head uncovered, in a hot sun, 
his back dreadfully lacerated by the blows he had received ; and 
he improved the occasion by addressing the people around him, 
and scattering pamphlets amongst them. After continuing this 
at a great length, he says: ** There came a fat lawyer, —I do not 
know his name,—and commanded me to hold my peace and 
leave my preaching.” This, of course, he refused to do, and went 
on with his discourse to the people. After continuing this 
a while, the warden of the Fleet came with the same fat lawyer, 
and commanded him to hold his peace. But he refusing again, 
they gagged him, and kept him an hour and a half in that con- 
dition, but in no measure subdued or disposed to compromise, but, 
on the contrary, manifested his feelings by stamping and gesticu- 
lations. The Star Chamber then, in order to subdue him, ordered 
him to be shut up in solitary confinement, with irons on his 
hands and legs, in the wards of the Fleet, where the basest and 
meanest sort of prisoners were placed. Here a severe fever 
seized him; but no physician was permitted to visit him till late 
the next day, even to dress his wounds. His sickness continued 
for six months, during which he was still kept in close prison ; 
and, as soon as able to bear them, was again put in irons, and 
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denied any communication with his friends, suffering every 
indignity the court could inflict upon him. After enduring this 
for nearly three years, he petitioned Parliament, and was liber- 
ated, and became a lieutenant-colonel in the parliamentary army. 
It will be recollected that this was not in pursuance of a sentence 
for any crime, since he had never been called to answer to any 
charge, but for simply refusing to answer interrogatories tending 
to criminate himself, and that under oath. It was, moreover, 
“ commanded to be executed,” in the words of the narrator, ‘* by 
an eminent court of justice professing Christianity, pessima est 
injustitia, que sit sub colore justitie.” 

Want of space forbids extending this account, or that of Mr. 
Prynne, and we have only room to add that the ridding of the 
body politic of such a plague-spot as this infamous tribunal had 
grown to be, was one of the early acts of the Long Parliament, so 
famed in the history of England. A bill for abolishing this court 
was moved by Lord Andover in the House of Lords, March 5, 1641. 
It contains a long preamble, referring to the Magna Charta, the 
act of Edward III., already mentioned, and sundry other acts 
designed to secure to parties charged with crimes a full and 
fair trial, together with the act of 3 Henry VII. creating the 
officers of this court, and recites: ** But the said judges have 
not kept themselves to the points limited by said statute, but 
have undertaken to punish where no law doth warrant, and to 
make decrees for things having no such authority, and to inflict 
heavier punishments than by any law is warranted ;”’ and for- 
asmuch, among other things, as ** the proceedings, censures, and 
decrees of that court have, by experience, been found to be an 
intolerable burden to the subjects, and the means to introduce 
an arbitrary power and government,” it proceeds to declare 
that the Court of Star Chamber should be clearly and absolutely 
dissolved from the 1st August, 1641, and all power and authority 
thereof absolutely revoked and made void. Almost concurrent 
with this was an act repealing the Court of High Commission, 
and one declaring the proceedings touching ship-money void, for 
which Hampden had suffered. 

An English writer, Carr, has embodied this act abolishing the 
Star Chamber with the Magna Charta, the Act of Treasons of 
25 Edward III., the Habeas Corpus, and some other acts of a 
like character, in what he calls “ English Liberties ;”’ and, in 
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commenting upon this act, remarks: ‘“* Whatever pretences there 
were for setting this court at first, "tis certain it was made use 
of as a property of arbitrary power, to crush any whom the rul- 
ing minister and favorites had a mind to destroy.” It violated, 
as he maintains, the English Constitution in three things: 1st, 
In proceeding without a jury; 2d, in examining men upon oath 
touching crimes by them supposed to be committed, whereas no 
man is bound to accuse himself; and, 3d, the judges proceeded 
by no known rule or law, but acted arbitrarily, according to their 
own pleasure. 

This summary, it will be perceived, justifies every thing which 
has been said of the character of this court in the preceding 
pages; and, in view of its history, one can hardly forbear in- 
dulging a reflection upon the aims and functions of the common 
law, as compared with any other system known to modern civi- 
lization, and how unsafe it is for a people who have once enjoyed 
its safeguards and protection to exchange these for any other 
form of justice, however plausible it may appear, gr however 
seemingly recommended by present expediency. The same men 
who, as judges of the common law, while surrounded by the checks 
and limitations which usage and tradition had gathered within 
the preciucts of their courts, had conducted themselves in a man- 
ner to escape censure or odium, removed thence into the murky 
and corrupted air of the Star Chamber, were the first to violate 
the fundamental principles of the common law, and were ready 
to go the farthest in discarding its salutary and time-honored 
rules. Of all the systems and schemes devised by the wisdom 
of man for administering justice, there is none, take it all in all, 
which comes so near perfection as that of the common law, made 
up of two elements, — judges and jurors, — in a measure indepen- 
dent, and each with its proper function prescribed and understood. 
That, like all human institutions, it is true, is imperfect and defec- 
tive, and sometimes not only fails to attain justice, but becomes 
an instrument of positive wrong. But these are the exceptions. 
The rule is in every respect in favor of reaching results as near 
the ends of justice as can reasonably be hoped for in the uncer- 
tainty of human testimony, and the difficulty there is in defining 
and limiting the rules of law. And when, in view of some ver- 
dict rendered through the passion or ignorance of a jury, we hear 
men declaiming against these as a part of our system for deter- 
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mining questions of right in courts of justice, we would only 
point to them the danger to which suitors would be subjected 
from narrow, partial, or misguided views of men with like pas- 
sions, who should undertake to pass upon the rights of others 
under the name of judges. Especially is this the case where 
judges are elective. We should, by confiding to these men, 
without the check of a juror’s oath, the rights of the citizen, be 
going back a great step towards the mischiefs of a Star Chamber, 
where the law between man and man, and especially between 
the individual and the public, can hardly fail to be moulded and 
shaped to suit the will and passions of the power that creates the 
judges who declare it. No tyranny is more cruel, no injustice 
more intolerable, than that which is accomplished under the name 
of administering justice through the medium of a court of law. 
The lessons left us in the history of the Star Chamber should not 
be lost upon the world ; and if this effort to revive the memory of 
this court, by borrowing from the records of the past, shall have 
served to throw light upon its true character in the mind of any 
one, the labor will not have been in vain. 


Emory WASHBURN. 


Nore. — Instead of breaking the page with citations of the authorities referred 
to, they are here collected, if any one has occasion to question or examine any of 
the statements contained in the text : — 

2 Hallam, Mid. Ages, 172-177; 1 Hallam, Const. Hist. 50-54, 234, 448-457; 
4 Coke, Inst. 60-62, 64-66; Carr’s Eng. Liberties (5th ed. 1721), pp. 198, 199; 
English Stat. at Large; Hudson’s Treat.; 2 Collect. Jurid. 8, 9, 63, 200, 201, 224, 
225, 228; Barrington’s Statutes, 394, 395; West’s Symboleography (ed. 1622), 337 ; 
4 Black. Com. 266, note; 1 id. 230, 231; Cowell’s Interpreter, “Star Chamber; ” 
1 Hargrave, State Trials, 418, 481; 7 id. 286; 6 Hume’s Hist. Eng. 234-241. 
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LORD ABINGER? 


A MAN so famous in his day as Lord Abinger was, and whose 
reputation is so great as his still is wherever English jurispru-_ 
dence is administered, deserves to have his biography published, 
and any life of him was sure to be received cordially by the pro- 
fession. To satisfy expectation, however, such a work required 
in its preparation professional knowledge and professional enthu- 
siasm. Lord Abinger was not, like Lords Eldon, Lyndhurst, and 
Brougham, in England, and Mr. Webster in our own country, an 
active statesman. He was not, like Lord Manstield or Chief Jus- 
tice Marshall, a great judge, and the creator of a system of juris- 
prudence. Neither was he an eloquent orator. But as an 
advocate, —as a verdict getter, and arguer of law questions in 
bank, — he has seldom, if ever, been equalled, certainly never 
surpassed. For more than twenty years, and with such com- 
petitors as Garrow, Copley, Brougham, Pollock, and Wilde, he 
was the unquestioned head of the English bar; and, as Ser- 
jeant Talfourd has said of him, swayed the Court of King’s 
Bench like a monarch; and, without figuring in any great his- 
torical cause, without high eloquence, and without delivering a 
speech that, apart from the reputation of his name, would now 
be remembered even by lawyers, he won fame far beyond the 
circle of his own profession, which still to a great extent survives, 
although forty years have elapsed since he left the bar, and thirty 
since his death. 

Such a man must have had many remarkable intellectual and 
moral qualities, but we greatly doubt whether anybody but a 
lawyer could portray them; and, in his attempt so to do, we 
think Mr. Campbell Scarlett has failed from the lack of that 
technical knowledge and legal training essential to a just appre- 


1 A Memoir of the Right Honorable James [Scarlett], First Lord Abinger, Chief Baron 
of Her Majesty's Court of Exchequer, including a fragment of his Autobiography, and 
Selections from his Correspondence and Speeches. By the Hon. Perer CamMpBEeLL 
Scartert, C.B. London. 1877. 
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ciation and truthful presentation of his father’s character. So 
entirely professional was Sir James Scarlett’s greatness, that 
this want in his biographer, even when he is inspired with all the 
affection and possesses all the familiar acquaintance with him of 
a son, might result in his doing him injustice; and, interesting 
as this book really is, we fear it will rather injure than revive 
the father’s reputation. Indeed, judging from the tone of the 
reviews and notices of it in the English periodicals, we think 
it has already done this. It certainly fails to give an adequate 
representation of those powers which his contemporaries univer- 
sally recognized, and which family connection has probably pre- 
vented his son-in-law, Lord Campbell, from disparaging in some 
posthumous publication! Mr. Scarlett, in fact, has made the 
mistake that was made by the executors of Mr. Choate, when 
they intrusted the preparation of his biography to a gentleman 
who, no matter how accomplished he was in other respects, was 
unfitted for the task from his not being a lawyer. Had the mate- 
rials, scanty as they may have been, for the lives of both the 
great English and the great American advocates, been placed in 
the hands of accomplished professional gentlemen, posterity 
would be better able to form a just conception of these two 
eminent men than it now is. Mr. Scarlett admits that he is 
not competent to write his father’s professional life, but then he 
undertook a great responsibility in writing his life at all. Much 
of the volume before us is filled with matters of little interest 
outside of the family circle. Lord Abinger was not a success- 
ful politician, nor a very safe guide in political matters, and his 
political life and opinions occupy a space in the book dispropor- 
tionate to their value. The most interesting part of the work 
is the fragment of autobiography which it contains, and which 
we sincerely wish was longer and fuller. 

James Scarlett was a native of the Island of Jamaica, where 
his family, originally from Eastbourne in Sussex, had been set- 
tled for several generations. His father, Robert Scarlett, was a 
large landed proprietor and planter, and seems to have been a 

1 It is an amusing fact that the only persons whom Lord Campbell, in his numer- 
ous “ Lives,” seems anxious to paint in all their greatness, and whose acts he repre- 
sents in the most favorable light, are Mansfield and Erskine, — both Scotchmen. To 
Lord Loughborough, another Scotchman, he is altogether too indulgent. His life of 


him is in striking contrast to his sneering biographies of Lord Kenyon and Tenter- 
den. 
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man of affluence, and of position and influence in the colony. 
His mother was the daughter of a Colonel Philip Anglin, 
another proprietor in the Island of similar wealth and position. 
James, his parents’ second son, was born on the 13th of Decem- 
ber, 1769. The eldest son inherited the family estates, the third 
was a physician, and the youngest, Sir William Anglin Scarlett, 
like his distinguished brother, was educated for the bar, but 
returned to Jamaica to practise, and became eventually Chief 
Justice of the Island.! 


“Among my first recollections is that of reading the Psalter and the 
Bible to my mother. She had a very happy art of teaching her children 
to read when they were too young to retain in their memory any traces of 
the process she adopted. I acknowledge with gratitude the early lessons 
I received from her, inculcating a high tone of moral and religious feeling, 
which has never ceased to influence my habits and my conduct. It is but 
justice to her to state that, though surrounded by slaves, I was brought up 
with an abhorrence of the slave-trade and the system of slavery which is 
the necessary consequence of it. Be it known, notwithstanding the confi- 
dent allegations of several journalists to the contrary, that I was never at 
any school. 

“ Both my parents were sensible of the corruption of morals incident to 
that unhappy state of society where slavery exists. They resolved to sep- 
arate their children, as much as possible, from an intercourse either with 
slaves or with those who were in daily familiarity with slaves. My mother, 
in particular, was so careful to keep us from that contamination, that she 
never allowed us to associate with any person whose dialect was touched 
with the broken English of slaves; and, according to my recollection, ours 
was one of the very few families, if not the only one, in which the lan- 
guage and accent of the nursery was wholly uncorrupted.” 


He and his brother received their early education from private 
tutors, with such superintendence as their father, whose duties 
as a magistrate, and as colonel of a regiment of militia during 
the American war, took him much away from home, had time to 
exercise over their studies. 


“ Whenever he was at home, he found time to read himself, and to 
make me read to him, from his favorite authors. These were, chiefly, 
Pope, Addison, and Swift. Swift's prose, in particular, he delighted in, 
considering it as a model of simplicity, perspicuity, and force ; and I owe 


1 He died, while holding that office, in 1831. 
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to his lessons an early taste I still retain for the genius and manner of 
writing of the Dean of St. Patrick.” 


There are, we imagine, not a few readers of these memoirs, 
who will feel a respect for Mr. Robert Scarlett, from the sole 
reason of his appreciation of the strength and beauty of Dean 
Swift’s English. Nothing could have better fitted his son, at the 
age of fourteen or fifteen, for the career before him, than this 
training in good English authors. He had already determined to 
send his son to England to prepare for the bar. ‘I had enter- 
tained,” says the latter, *‘ a boyish predilection for the navy ; but 
this soon yielded to his authority, and the advantages he set 
before me as the result of practising at the bar in Jamaica, where 
his influence and connections at that time were of considerable 
importance.” Accordingly, James, now in his sixteenth year, 
sailed for England under the care of one of his uncles on the 
first of June, 1785. He never revisited his native island, nor 
does he seem ever to have seen his parents again, —a remark- 
able illustration of how little people, even in opulent circum- 
stances, travelled in the last century, and what an undertaking 
crossing the Atlantic, that we now think so little of, was consid- 
ered before the invention of steamships. Shortly after his arrival 
in London he was admitted a student in the Inner Temple, under 
the auspices of a relation, who thought the proper consequence 
of his manly appearance was to add one year to his age in the 
memorandum of his admission. He was, a few weeks later, admit- 
ted as a fellow commoner at Trinity College, Cambridge, where 
he commenced his residence in November, 1785. Here, as many 
others have done under similar circumstances, he found a new 
world was opened to him. 


“ Accustomed from my infancy to live in my father’s house, under the 
care of the most tender and affectionate of mothers, surrounded by a large 
family at home, and mixing, when allowed, with numerous relations and 
friends, who were ever studious to show me all kindness and attachment, I 
found myself transferred at once to a society consisting of various ranks, 
classes, and orders, altogether strange to me, and among the whole mass of 
whom I not only had no friend, but could not even claim an acquaint- 
ance. I was my own master too; my own order upon my father’s agent in 
London commanded money without any limit but my own discretion, and I 
was accountable to no one on this side of the Atlantic for my conduct, or 
for the use of the confidence reposed in me. 
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“ At Christmas, I had engaged myself to visit a family at Tittenhanger 
Park, near St. Alban’s, the property of the Earl of Hardwicke. There 
I first met the lady to whom, after an attachment of nearly seven 
years, I was married. . . . I experienced from the whole family the great- 
est kindness, and though I was but sixteen, and the lady somewhat 
younger, she inspired me during that visit with a serious and lasting pas- 
sion, which had a decided influence on my future life and conduct. I 
returned to college with a determination to apply myself with all possible 
diligence to my studies, and to obtain, as early as possible, that state of 
independence which might enable me to command the consent of my 
father, as well as of hers, to a union that was the leading object of all my 
wishes.” 


Fellow-commoners could not then compete for honors, and he 
coufd not, therefore, like his future friends and competitors, Cop- 
ley, Pollock, and Alderson, begin his career with the great repu- 
tation of a high university degree. He seems, however, to have 
read with much assiduity. 


“T labored assiduously to make up my deficiency in classics. I cannot 
boast of much progress in Greek; but I acquired great facility in the com- 
position of Latin, and eagerly devoured the writers of the Augustan age, — 
more especially Cicero, many of whose orations I translated into English, 
and, when I had nearly forgotten the original, back into Latin, by way of 
exercise. I became familiar with all his works, and my relish for them 
has never ceased. I read also, in French, the works of Racine, Boileau, 


Montesquieu, Rollin’s History and Belles Lettres, Bossuet, and many 
others.” 


Nor did his being a stranger in the country, and without high 
connections, prevent his gaining a pleasant position among his 
fellow-students. With one of these, Prince William Frederick, 
nephew of George the Third, and afterwards second Duke of 
Gloucester, he formed an intimacy that seems to have lasted 
through life ;} and he was invited to join the True Blue Club, 
—a very exclusive society, whose membership was limited to 
twelve of the undergraduates of Trinity, —to fill the vacancy 
caused by Lord Belgrave’s (afterwards Marquess of Westmin- 
ster), taking his degree, but had the firmness to decline, —a 
thing unprecedented, and which caused John Baynes, then a 


1 This friendship probably did not add much to Scarlett’s intellectual enjoy- 


ment; for the Duke, although a very worthy, honorable man, went through life by 
the name of “ Silly Billy.” 
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Fellow of the college, and who had been second Wrangler at the 
age of eighteen, to seek his acquaintance. 

Baynes is known to this generation as the intimate friend of 
Sir Samuel Romilly, who speaks of him with great respect and 
affection in his autobiography. He was practising as a special 
pleader in London, and only made occasional visits to Cambridge. 
Scarlett and he became warm friends, and Baynes gave him much 


assistance in his studies, and introduced him to Porson and 
Romilly. 


“Tt was upon one of my visits to town to keep a term in the Inner 
Temple that he introduced me to the celebrated Richard Porson. He had 
mentioned various particulars of that extraordinary man, one of which was 
the capacity he had for drinking and his indifference about the liquor.e He 
said he had known him drink, at one sitting, sixteen cups of tea. It hap- 
pened that, one Saturday evening, I was drinking tea at Baynes’s chambers 
in Gray’s Inn, after which we had agreed to go to the opera. There was 
a rap at the door, which induced him to go out of the room to desire the 
servant to deny him, but finding the visitor to be Porson, he brought him 
into the room and introduced him to me. He then led him into a great 
variety of entertaining conversation, exhibiting his vast memory and sar- 
castic wit, during which he plied him with tea until he had filled up the 
measure of sixteen cups, pen which the party broke up, Porson declining 
to accompany us to the opera.” 


Baynes died rather suddenly, in August, 1788, just as Romilly, 
Scarlett, and he were about to set out on an excursion together 
into Yorkshire. By his will he divided his library between his 
two friends. 

Scarlett took his degree in 1789, and transferred his residence 
to the Temple in London. He formed a close intimacy with 
Romilly, although it is rather singular that he is not mentioned 
in the latter’s memoirs.1. He was also introduced to Pitt, the 
Prime Minister, and to Perceval, then a practising barrister, 
and who, twenty-two years later, met with such a melancholy 
fate. He had already begun to take an interest in politics, 
and to attend the debates in the House of Commons, where 
he heard the leading speakers — Burke, Pitt, Fox, Sheri- 
dan, and Grey—‘“upon almost every important topic that 
occurred for several years.” He also attended much of the 


1 Romilly was twelve years Scarlett’s senior, having been born in 1757 and called 
to the bar in 1783. 
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trial of Warren Hastings, “ and heard the entire reply of Mr. 
Burke, which occupied two hours each day for eight consecu- 
tive days.” 


“Upon my first coming to settle in town I had recourse to my friend 
Romilly’s advice to govern me in my study of the law. He recommended 
that I should read Blackstone’s Commentaries, Coke upon Littleton, and 
the leading cases under each head in Comyns’s Digest,’ which I should con- 
tinue in my own manuscript as to cases published since the last edition of 
that work, and thus make myself acquainted with the terms and principles 
of the science before I encountered the jargon of a special pleader’s office. 
I was already familiar with Cicero’s ‘ Offices, * with Paley’s ‘ Moral Phil- 
osophy,’ with Locke, with Montesquieu Sur [Esprit des Loix, and with 
some portions of Grotius De Jure Belli atque Pacis ... With Blackstone’s 
Commeutaries I was delighted. . . . Comyns’s Digest and the cases, I must 
own, I at first found very hard of digestion ; but after some study bestowed 
upon the cases and arguments in the reports, I found much entertainment 
and exercise of the intellect in reading the modern cases.” 


He gradually, in reading, adopted the practice, when he had 
finished the arguments, of forming his own judgment of the merits 
of the case before looking at the decision. At first he found 


himself very inadequate to this practice, and his “ presumption 
was often rebuked by the learning and wisdom of the judges.” 
After some perseverance, however, he was delighted to find that 
he made progress, and that the practice afforded him not only 
entertainment, but the best means of judging what proficiency 
he had made in his studies. 


“ At length I was overjoyed to find that I was right in the majority of 
instances, and, what might have been a source of vanity to me, I generally 
found that I had hit upon the same system of reasoning as Mr. Justice 
Buller had adopted in his judgment. This, of course, gave me a high idea 
of that learned judge’s superiority in Jegal learning and acuteness. 

“The practice has been of great use in giving me the early habit of 
reflecting upon the principles and rules of the law, and applying them to 
new cases by my own reading; and I may here observe, what a long course 
of experience has taught me, that the lawyers least to be depended upon 
are those who are in constant pursuit of cases in point to goyern their 
judgment, and who therefore seldom have sufficient knowledge of the 
principles to judge for themselves.” 

1 This famous work is printed twice in one page (Shades of Littledale and Met- 
calf !), ‘“‘ Connyer’s Digest.” 

. 2 See Cornfoot v. Fowke, 6 M. & W. 380, 381. 
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In 1790, he entered the office of Mr. George Wood, an emi- 
nent special pleader, and afterwards a Baron of the Exchequer. 
Mr. Wood was a great character in his day. He never aspired 
to a silk gown, but was an accurate lawyer, and numbered among 
his pupils, besides Lord Abinger, Lords Erskine, Ellenborough, 
and Tenterden, as well as Mr. Canning. 

Scarlett was called to the bar in 1791. The question now was, 
whether he should return to Jamaica immediately, where he was 
pretty sure of success, or remain for a time in England. Romilly 
advised the latter course, and it was adopted ; and, after some 
indecision as to circuits, he selected the Northern Circuit, which, 
if not so at that time, soon became the great one. 


“ My first circuit produced nothing but two or three accidental briefs 
which fell to me as the junior, and one other which was due to my industry 
in Wood's office. It was a very complicated case, in which I had been 
trusted to draw the pleadings. As soon as I arrived in Carlisle, a brief 
was brought to me with a statement that the agent had been instructed to 
seek some special pleader on the cireuit who would give assistance to Mr. 
Wood in the cause, and that he had returned for answer that no one would 
_ do it better than the gentleman who had prepared the pleadings under 
Mr. Wood's inspection. I entertained some doubts whether this was a 
legitimate mode of acquiring business; but these were soon removed by my 
old master Wood, who, upon my representing them to him, said nothing 
could be more honorable to me. 

“Upon this occasion | made my début at Carlisle, and here, it may be 
said, was laid the foundation of my reputation. Some questions having 
arisen in the course of the trial upon the construction of the pleadings, it 
fell to my lot to explain them, which I had the good fortune to do to the 
satisfaction of the judge, and to receive from Mr. Law, afterwards Lord 
Ellenborough, who was on the other side, a very flattering compliment.” 


The mention of his hesitancy in accepting the brief makes this 
a proper place to speak of the high praise which all his contem- 
poraries bestow on his professional conduct. Unlike one or two 
of his eminent brethren and some other great lawyers in England 
and America, he was, throughout his life, distinguished for his 
high professional integrity. 


1 He was once sued for slander, by an attorney whose chicanery he had com- 
mented upon very severely at the bar. The court held, that, as the subject was 
pertinent to the issue then trying, the comments were privileged. Hodgson v. Scar- 
lett, 1 B. & Ald. 282. 
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The next circuit, which only one judge then went, afforded 


him an opportunity of witnessing the knowledge and quickness 
Mr. Justice Buller. 


“There were eighty-six causes to be tried at York — one of which was a 
boundary cause that lasted sixteen hours, — thirty-six at Lancaster, and 
forty to fifty prisoners at each place ; but Mr. Justice Buller concluded the 
whole circuit in three weeks. It was not the fashion of the Bar to make 
long speeches, or to occupy any time in resisting the opinion of the judge 
once declared.” 


At Romilly’s recommendation he attended the Lancashire Ses- 
sions, held at Preston, Wigan, and Manchester, first going to 
them in the summer of 1792, and to this he ascribed his success 
in the profession. 


“ The business was so great, that when in a few years I came to be the 
decided leader at these places, the profits of these sessions were as great to 
me as those of the Home Circuit to Mr. Garrow or Serjeant Best, and I 
found the immediate effect of that connection between these places and the 
assizes in Lancashire in the quantity of business which poured in upon me 
then, and which from that time to the year 1827 continued a source of 
abundant profit to me. 

“ My third circuit, in the summer of 1792, gave me courage to make a 
further struggle for success in this country. More especially at the October 
sessions I found that I was really gaining ground." 

“On the twenty-second day of that month, in the same year, I was 
married to Miss Louise Henrietta Campbell, the third daughter of Peter 
Campbell, Esq., of Kilmory, in Argyllshire. She had been the object of 
my early and constant attachment, and had from the first acquaintance with 
her exercised a strong influence over my conduct. 

“ Her children, for whom these memories are intended, lived to witness 
her sweet disposition, her divine temper and consummate discretion. I 
lived with her in uninterrupted comfort and happiness from the time of our 
marriage to the month of March, 1829, and have lived ever since to lament 
her loss.” 


They had five children: three sons and two daughters. The 
eldest son, Robert, followed, for some years before he succeeded 
to the peerage, his father’s profession. The second son, Sir 


1 His name first appears in the King’s Bench Reports at Trinity term, 1794: 
The King v. Inhabitants of Clayton le Moors, 5 T. R. 704. He argued his last case in 
that court, forty years after, — The King v. Adams, 2 A. & E. 409, Michaelmas term, 
1834. 
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James Yorke Scarlett, G. C. B., was a distinguished officer who 
attained the rank of general; and the third, the author of the 
book before us, entered the diplomatic service, and has been the 
English Minister successively at Florence, Athens, Rio de Jan- 
eiro, and Mexico. The eldest daughter married, in 1821, Mr. 
(afterwards Lord) Campbell. 


“Upon this event of my marriage, I made up my mind to remain in 
England, and try my fortune, at least as long as my father was willing to 
continue the very liberal allowance he had hitherto made me. He had left 
this matter very much to my own discretion, and I had not abused his 
confidence. But upon my marriage, I determined on no account to exceed 
what I had taken from him before, and to this resolution I could the more 
easily adhere as my professional income .was gradually increasing. In the 
year 1798, when my father died, it actually exceeded my expenditure, and 
has done so from that period to the time of my quitting the bar. I must 
however own that my expenses have grown with my income (though they 
have never exceeded it) in so great a proportion, that what I shall leave 
at my death will fall far short of the accumulations of many who have not 
experienced half the course of prosperity that has fallen to my lot.” 


At times, however, he was discouraged. Thus, Aug. 8, 1796, 
he writes to his wife from Lancaster: — 


“Would you believe it? here, at Lancaster, where I have been accus- 
tomed to receive upwards of 60/., I have not yet had a single brief, and do 
not know of one which I am likely to have! I told you there were others 
more fortunate in their friends than Iam. But do not be uneasy, my 
dearest: we can but go to Jamaica at last. I shall be happy anywhere 
where you are with me and happy.” 


His marriage compelled him to narrow very much the circle of 
his acquaintance. 


“T for some years avoided the society I had lived in, and became an 
obscure plodding lawyer, seeking by severe industry no other reputation or 
fame than that which was to break out upon me in Westminster Hall. It 
was not until the year 1800 that I found myself in a condition to re-emerge 
into the world, and to travel out of the circle of the law. I had great 
reason, however, to be gratified by my position in those circles. Perceval, 
Erskine, Romilly, Dallas, Jekyll, Lens, and George Wilson, with some 
others, who were considered amongst the élite of the law, were my inti- 
mate friends, and continued so to the last... . But of all the friends 
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whom I cultivated in the profession of the law, I must put Romilly the 
foremost.” 


His description of Romilly is very interesting : — 


“ He was a man of reserved habits and cold demeanor ; but under that 
exterior were covered the warmest heart and most generous emotions. 
When excited by controversy, his temper was too easily provoked, and his 
opponent felt that he was very intolerant and sometimes too severe upon 
bad reasoning. As a speaker, though he was often led by the force of his 
feeling into something like declamation, yet he was not successful in affect- 
ing the passions. He did not persuade by his rhetoric, but convinced by 
his logic. His reasoning was acute and perspicuous. His sagacity in 
detecting, and felicity in exposing, the sophistry of his antagonist, were 
among the first of his oratorical merits. These always made him happy 
and terrible in reply. His application to study, and his quickness in un- 
derstanding what he studied, were never surpassed. His reading of all 
sorts was immense. I never met with a man who was so universally 
acquainted with ancient and modern literature, and history. In the midst 
of his immense business he found time to read every book that had any 
real value. Even upon the subject of the last romance he was the best 
man to consult. There was something extraordinary in his facility of 
reading which enabled him to wade through a book in an hour, which 
would have occupied most men a day. He did not stop at words or sen- 
tences, but took in almost a page at a glance.” ; 

“ Romilly was a great walker. It was our constant habit to walk together 
for some hours every day, when the weather would permit, immediately 
after the court rose, which, in those times, was generally about two o'clock.” 


Would that those times might return ! 

His father died in 1798, the first year when his professional 
income was sufficient to defray the whole of his expenses. His 
practice both on the Circuit and in London now steadily in- 
creased. Speaking of his sessions practice he says: — 


“I may ascribe to the practice I was obliged to adopt at Manchester, 
the great facility with which I was able to conduct the mass of business. 
that afterwards passed through my hands, on the Circuit and at Westmin- 
ster, and at Guildhall. The counsel were accustomed to arrive late in the 
evening before the sessions, the attorneys on the next day. The magis- 
trates commenced their business at half-past eleven. It was only during 
the few hours that elapsed from eight to that time, that I had to prepare 
the day’s work. It sometimes occurred that I had fifteen or twenty briefs 


in settlement cases which were always taken the first day. To make my- 
4 VOL. XII. 4 
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self master of the points in each by reading them was impossible. As to 
the law and decided authorities, I came well prepared, and required no 
study. The mode then which I adopted to obtain the facts, was to inter- 
rogate the attorney, when he came with his brief, what was the fact in his 
own case on which he mainly relied. Next, what he supposed his adver- 
sary’s case to depend upon. Having made a short note of his statement on 
the back of the brief, I proceeded to discuss the appeal without further 
instruction or meditation, and I believe I may safely say that I did not 
read one brief in ten in the most important cases in which I was concerned 
at quarter sessions.” 


He, in like manner, after he became a leader, used to squeeze 
the brains of his junior counsel, in his practice in the higher 
courts; and in defence of his system he says that, if he had 
attempted to read the masses of paper delivered in each case, he 
should not have been able to read one in five, even by applying 
all his time to it. 


“ Undoubtedly the case would be very different at present. The num- 
ber of causes tried in a day seldom amount to half a dozen of all sorts on an 
average. But Lord Kenyon and Mr. Justice Buller disposed with ease of 
twenty-six in a day, and Lord Ellenborough’s average was twenty. Ido 
not pretend to assign the causes of this difference.” 


In 1799, Mr. Chambré,! “a gentleman of the highest eminence 
and popularity on the Northern Circuit,” being promoted to the 
bench, a silk gown was given to James Allan Park, of the same 
Circuit, who was afterwards a judge of the Court of Common 
Pleas. Mr. Law urged Scarlett to apply for one too, as being 
more entitled to it than Park was. He did not get it till 1816; 
“ for many years before which,” he says, ** I was leading almost 
every cause on the Northern Circuit, and dividing the lead of 
Guildhall and Westminster with Garrow and Park.” 


“Tt may be asked what was the reason of this delay? I can assign no 
other reason for Lord Eldon not giving it to me than the supposition that 
I was attached to the Whigs.” 


He says, he knows not why the Whigs did not give it him in 
1806, when they knew he desired it; but he does not think this 


1 This name is always spelt Chambers in the memoirs, and the name of Park, the 
nisi prius leader and author of the work on Insurance, is spelt Parke ; a most mis- 
leading error, as it confounds him with Baron Parke (afterwards Lord Wensley- 
dale), who was never a leader, as he accepted a judgeship very early. 
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was Lord Erskine’s fault. The conduct of Lord Eldon was 
habitual. Gurney, Brougham, Denman —in short, every Whig 
barrister — were punished for their politics during that Chancel- 
lor’s time, by having to wait for this promotion, on an average, 
about ten years longer than a Tory barrister did ; and this, too, 
when, for a wonder, the bulk of the very able men at the Bar 
were Whigs. 

Scarlett quitted the Sessions in 1807, and found himself in 
command of every variety of business; and from 1810 he was 
one of the unquestioned leaders of the Bar both in London and 
on Circuit. At first he went the round of the various courts ; 
but finally, finding it impossible to get through the business that 
came to him, he confined himself to the King’s Bench and the 
Northern Circuit, declining, as a rule, all other retainers. In 
1807, he specially applied to Lord Eldon for a patent of King’s 
Counsel, but for nine years received no answer, although his 
application was supported by Lord Ellenborough. At length in 
March, 1816, he received it so suddenly and unexpectedly that it 
was somewhat inconvenient. He was then in his forty-seventh 
year, and had been twenty-five years at the Bar. 


“In the course of that year, Garrow, who was then “Attorney-General, 
became a Baron of the Exchequer. Park had before become a Judge of 
the Common Pleas; Gibbs, a Chief Baron ; Topping soon after quitted the 
profession. I was therefore placed by business, if not by rank, at the head 
of the King’s Bench Bar and the Northern Circuit, and I remained so 
without interruption from that time to the year 1827, when I became 
Attorney-General, witnessing in the mean time some of my juniors, but 
who had never been my competitors, promoted to professional honors and 
offices. Indeed, I may say, from the year 1816 to the close of 1834, when 
I was appointed Chief Baron, I had a longer series of success than has 
ever fallen to the lot of any other man in the law; and if my economy and 
prudence had equalled my good fortune, I think none of my predecessors, 
in that line, would have laid such a foundation for his posterity. But 
though I have never spent the whole of my professional income since the 
year 1798, I am sorry to say that I have saved but little of it; and so much 
of that comparatively little has been invested in land, and that so injudi- 
ciously, that what I leave behind me will scarcely be worth having.” 


We imagine this last statement must be taken with some 
allowance ; for he left sufficient to feel justified in entailing on 
his heirs the burden of a peerage. We have seen it stated that 
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for the last twenty years of his practice, his professional income 
averaged £17,000 a year. But a writer in the Quarterly Review 
speaks of having heard him say, that the largest income he ever 
made in one year was but little more than this (£18,500) ; so, per- 
haps, the other statement is somewhat exaggerated. His income, 
however, though it has in our day been surpassed, must have 
been very large, and we cannot but regret that Mr. Campbell 
Scarlett has given us no information in respect of it. 

Here the autobiography ends. There are besides some very 
interesting sketches by him of his contemporaries ; and two chap- 
ters, — one on Public Speaking, and the other on the Causes of 
his Success at the Bar; but the account of his later life is made 
up from his correspondence and his son’s narrative; and this, 
the most important and interesting part of his professional career, 
is treated with provoking meagreness and indifference. 

Up to 1827, Mr. Scarlett adhered firmly to the Whig Opposi- 
tion, although he was too much absorbed by his profession to take 
a prominent part in politics. In 1818, through the influence of 
Lord Fitzwilliam, he was returned to Parliament for the borough 
of Peterborough. Lord Brougham bears testimony to his con- 
sistent opposition, notwithstanding his West Indian connections, 
to slavery and the slave-trade, and he with equal consistency op- 
posed all religious disabilities, and Romilly early taught him his 
own principles in regard to the reform of the law, and especially 
the barbarous criminal code ; but as a Parliamentary reformer he 
was more languid in his feelings than the Whig leaders gener- 
ally, and it was his difference with his old friends on this subject 
that eventually landed him in the Conservative party. 

His success at the Bar he does not overstate ; and it will be 
asked, what were the qualities that gave him such success ? 
Before speaking of these, however, we ought to say that Sir 
James Scarlett, like Mr. Choate, has suffered greatly from the 
ana and gossip of magazine writers, who have dwelt upon his 
intellectual peculiarities and mannerisms, — nay, even blemishes, 
—and enforced them with apocryphal stories of his feats at the 


1 Hew greatly the English Bar has increased since Scarlett’s time, is shown by a 
comparison of the Law List for 1817 and for 1877. In the first named year there 
were twenty-nine King’s Counsel ; in the last named, one hundred and ninety-seven. 
In 1817, the number of barristers was about seven hundred ; in 1877, nearly, if not 
quite, six thousand! Meanwhile the population has not more than doubled. 
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Bar, as if these were his strong characteristics; the inference 
being that, by copying these, young lawyers may achieve equal 
success. 

He had great knowledge of law, and readiness in using it, 
great quickness of apprehension, great powers of analysis and of 
argumentation, a most sure-footed judgment and most consum- 
mate tact. His power, too, of concentrating his mind upon the 
matter before him must have been remarkable. Besides these, 
his greatest gifts, and which reveal the secret of his success, he 
had other personal advantages which helped to make that suc- 
cess almost unique. He was a man of much general culture ; 
his person was handsome, and his bearing that of a gentleman; 
his manners were winning ; his voice sweet and musical ; and his 
speaking, although hardly eloquent, singularly persuasive. With 
such qualities and with constantly increasing experience, it is no 
wonder that he became in time a consummate advocate before 
both common and special juries and also with the courts ; for his 
success in arguing questions of law, both at Mist Prius and in 
Bank, before a bench that included during his time men like 
Lords Ellenborough and Tenterden, and Bayley, Holroyd, Little- 
dale, Parke, and Patteson, was not less eminent than his success 
with juries, and he is said to have gained an ascendency over 
Lord Tenterden equal to that which Erskine had previously 
gained over Lord Kenyon, or which Sir Richard Bethell subse- 
quently obtained over Vice-Chancellor Shadwell. 

This description of him, we think, is borne out by the testi- 
mony and criticisms of his contemporaries. His own remarks 
upon public speaking, and the account he gives of his personal 
success, though tinctured with egotism, are interesting and in- 
structive. He avoided rhetoric or oratory, and defends his 
action in this respect with considerable ingenuity. He like- 
wise never composed any part of either his opening or his reply. 
It was on the last, when leading for the plaintiff, that he princi- 
pally relied, — unlike Copley, who always sought to carry his 


1 His great argument for the defendant in the case of The King v. Burdett, shows 
how admirably he could argue questions of law. 


Touching his influence over Lord Tenterden, an amusing anecdote is told of the 
retort of Mr. Adolphus, the eminent criminal lawyer, when Scarlett rather arro- 
gantly told him to remember he was not at the Old Bailey. ‘I feel I am not at the 


Old Bailey,” he replied ; “for there the judge controls the counsel, but here the 
counsel controls the judge.” 
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case by the impression he made in his opening presentation 
of it. 


“T made it my business to know and remember the principal facts, to 
lay the unimportant wholly out of memory; to open the case, if for the 
plaintiff, and when I expected evidence for the defendant, in the shortest 
and plainest manner, with no other object than to make the jury compre- 
hend the evidence which they would shortly hear. I very seldom thought 
it necessary to make any anticipation of the defendant’s case. It is, indeed, 
oftentimes dangerous to do so, as it leads the judge and jury to seek for 
support to it in the plaintiff's evidence. I found from experience as well 
as theory, that the most essential part of speaking is to make yourself 
understood. For this purpose it is absolutely necessary that the court and 
jury should know as early as possible de gud re agitur. It was my habit, 
therefore, to state, in the simplest form that the truth and the case would 
admit, the proposition of which I maintained the affirmative and the de- 
fendant’s counsel the negative, and then, without reasoning upon them, the 
leading facts in support of my assertion. . . . Moreover, I made it a rule in 
general rather to understate than overstate facts I expected to prove.” 

“ From these remarks it will appear that my success did not in the least 
depend on those tirades of declamation which make the reputation of a 
speaker. Not in the most considerable and difficult cases in which I have 
carried the verdict can any one who reads the printed speech either take 
any interest in it, or even understand it without reading over and under- 
standing the whole evidence.” 


Much the same was true of Mr. Mason. In his masterly 
defence of Avery, the Methodist minister, where he won a 
very doubtful and difficult case by a management similar 
to Scarlett’s method, his speech which carried the jury has no 
particular interest or value, except as an analysis and discussion 
of the facts and evidence disclosed at the trial. Viewed in that 
light, however, it is entitled to very high praise. 


“ T learned by my experience that the most useful duty of an advocate 
is the examination of witnesses, and that much more mischief than benefit 
generally results from cross-examination. I therefore rarely allowed that 
duty to be performed by my colleagues. I cross-examined in general very 
little, and more with a view to enforce and illustrate the facts I meant to 
rely upon than to affect the witness’s credit, for the most part a vain 
attempt.” ? 


1 He once said of Mr. Topping, an eminent leader on the same circuit, that his 
idea of cross-examination was putting over again every question asked in chief ina 
very angry tone. 
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Serjeant (afterwards Mr. Justice) Talfourd, the most success- 
ful of literary lawyers, thus describes him, while he was in full 
practice at the Bar. 


“ What Johnson said of Burke’s manner of treating a subject is true of his 
management of a cause, — ‘ he winds himself into it like a great serpent.’ 
He does not take a single view of it, nor desert it when it begins to fail, 
but throws himself into all its windings, and struggles in it while it has life. 
There is a lucid arrangement, and sometimes a light vein of pleasantry 
and feeling in his opening speeches; but his greatest visible effort is his 
replies. These do not consist of a mere series of ingenious remarks on 
conflicting evidence, still less of a tiresome examination of the testimony of 
each witness singly, but are as finely arranged on the instant, and thrown 
into as noble and decisive masses, as if they had been prepared in the 
study. By a vigorous grasp of thought he forms a plan and an outline, which 
he first distinctly marks, and then proceeds to fill up with masterly touches. 
When a case has been spread over half a day, and apparently shattered by 
the speech and witnesses of his adversary, he will gather it up, condense, 
concentrate, and render it conclusive. He imparts a weight and solidity to 
all he touches. Vague suspicions become certainties, as he exhibits them ; 
and circumstances light, valueless, and unconnected till then, are united 
together, and come down in wedges which drive conviction into the mind.” 


A country attorney, Lord Brougham tells us, paid him per- 
haps the highest compliment, when he said of him, * Really 
there is nothing in a man getting so many verdicts who always 
has the luck to be on the right side of the cause.” 

have it,’’ says Mr. Campbell Scarlett, Lord Chelms- 
ford’s authority that the Duke of Wellington said of my father: 
‘When Scarlett is addressing a jury, there are thirteen jurymen.’ ” 
Mr. Scarlett thinks this was the origin of the sobriquet of “ the 
thirteenth juryman,” by which his father went,—one by the 
way that sounds better than it really is. We rather doubt this, 
and think the Duke’s remark was only confirmatory of an 
already well-known designation. 

There are occasionally causes, however, for which he was not 
so well fitted as many inferior men of intenser feelings. His 
nature was somewhat timid, and his temper cold. He would 
seem to have lacked enthusiasm. Thus he could not have con- 
ducted with success such a defence as Erskine did in the case of 
Hardy, nor would he have appeared to advantage as counsel for 
Queen Caroline. He would, indeed, have conducted the prose- 
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cution in both those cases with eminent tact, humanity, and 
ability ; but their defence required qualities which he wanted. 
Perhaps his most important political case was The King v. Pinney,} 
tried at the bar of the King’s Bench in 1832, when, with Mr. 
Campbell and Mr. Follett as his junior counsel, he successfully 
defended the Mayor of Bristol against a criminal information for 
neglect of duty during the Reform riots in that city; but here 
political disappointment and somewhat bitter hostility to the 
Reform Bill and towards those who had introduced it, gave an 
intensity to his feelings in regard to the case that he did not 
usually display. 

At times, too, his dislike of the side he was on prevented his 
making so earnest an effort for his clients as we think he otherwise 
might have done. In the case of Ambrose Williams,’ tried for a 
libel on the clergy of Durham Cathedral, occasioned by its bells 
not tolling on the death of Queen Caroline, where his personal 
sympathies were doubtless rather with the defendant, he does 
not seem to us to have pressed the case as earnestly as he could ; 
and his unfortunate suggestion that the bells of the cathedral 
might not have tolled because the grief of the clergy was too 
deep for such utterance of it, gave Brougham the needed oppor- 
tunity for launching forth into one of the greatest pieces of invec- 
tive in the English language. A similar criticism may be made 
of his defence of the Wakefields for the abduction of Miss Tur- 
ner. The case was, from the beginning, hopeless, and public 
indignation was justly excited against his clients. But the de- 
fence, though ingenious, does not strike us in reading it as either 
an earnest or a strong one; and his opening remarks about the 
duties of an advocate (which singularly contrast with Lord 
Brougham’s declaration on the subject at the Queen’s trial) were 
then out of place, and could not have failed of doing harm. 

But these were exceptions, such as are found in the lives of alk 
great lawyers, to his ordinary management of a cause. How emi- 
nent he really was is well shown in a comparison between him 
and his greatest successor, the lamented Sir William Follett, 
contained in an address delivered by the late Sir John Taylor 
Coleridge —and we cannot name a more competent or trust- 
worthy critic—on his ‘* Recollections of the Western Circuit,” 


1 2 Townshend’s Modern State Trials, 272. 
2 Id. 231. 8 Id. 112. 
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before the Exeter Literary Society in 1859. After speaking of 
Sir Thomas Wilde, he says: — 


“ With Follett I had more familiar relations. I saw his whole course, 
standing near to it in its commencement and up to my quitting the Bar. I 
was deeply interested in observing it, and I early predicted his future emi- 
nence. No man, I suppose, ever had or desired to have success more com- 
plete in proportion to the time he was in the profession; had his health 
been continued to him, he would have entirely filled up the place at the 
Bar which Sir James Scarlett had left, and, I think, still leaves unfilled ; he 
wanted his literature, his science, his variety of legal learning, and his great 
experience, not only in legal practice but in general life; but he was his equal 
in the ready appreciation of facts and in the soundness of his legal princi- 
ples. He would, I think, have become even a better speaker, for he was . 
equally natural and apparently free from artifice, and yet was more capable 
of earnest and sustained declamation: his voice was sweet, his action 


good.” 


One of the numerous stories told of him, of that class that 
injure rather than help a great advocate’s reputation, is the fol- 
lowing one, related by Lord Brougham : — 


“ He had defended a gentleman of rank and fortune against a charge of 
an odious description. He had performed his part with even more than 
his accustomed zeal and skill. As soon as the judge had summed up, he 
tied up his papers deliberately, and with a face smiling and easy, but care- 
fully turned towards the jury, he rose and said, loud enough to be generally 
heard, that he was engaged to dinner, and in so clear a case there was no 
occasion for him to wait what must be the certain event. He then retired 
deliberately, bowing to the court. The prosecuting counsel were aston- 
ished at the excess of confidence or of effrontery ; nor was it lost upon the 
jury, who began their deliberations. But one of the juniors having occa- 
sion to leave the court, found that all this confidence and fearlessness had 
never crossed its threshold, — for behind the door stood Sir James Scarlett, 
trembling with anxiety, his face the color of his brief, and awaiting the 
result of ‘ the clearest case in the world’ with breathless suspense.” 


1 Sir John Coleridge goes on to say of Follett, what is so true of other great 
lawyers, “ that neither as a lawyer nor a legislator has he left any lasting monument 
behind him of his great abilities ; the gainful business of the day swallowed him up. 
Like ‘a well-graced actor,’ the admired one of his day, he lives only in the recollec- 
tions of one fleeting generation who saw him. We have a distinct idea of him as 
our fathers had of Garrick; henceforward a mere tradition of him will remain, — 
tradition becoming every year more uncertain, obscure, indiscriminate.” How true 
this is not only of Scarlett and of Follett, but of Samuel Dexter, of Pinkney, of 
Mason, and of Binney, and soon will be of Choate and of Curtis! 
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The lay magazines have been discussing the question of how 
far this was justifiable. To us it appears to be rather a question 
of taste than of morals. But there are great difficulties in the 
way of believing the story at all. The case, we take it, was The 
King v. Wall, tried in the King’s Bench in 1833. The report, 
however, in the Annual Register says that the jury stopped the 
Lord Chief Justice in his summing up, and found the defendant 
not guilty without leaving the box.! 

Like Erskine, Pinkney, and Webster, he had the weakness of 
vanity, which shows itself in his autobiography and correspond- 
ence, and sometimes showed itself by an overweening self-confi- 
dence at the Bar and in Parliament, greatly to his detriment. 
One amusing story Lord Brougham tells : — 


“It was a case of libel, and no justification had been pleaded. He was 


1 A still more impossible anecdote is recorded by Mr. Campbell Scarlett, who 
says it was sent to him “by a lady,” which perhaps accounts for its insertion : — 

“Sir Walter Scott promised a friend that he would write a book for his benefit. 
The friend died before the promise was fulfilled, and his executors insisted that 
Sir Walter should write a book for the benefit of the widow and children of the de- 
ceased. This, Sir Walter refused to do. The executors sought the advice of Mr. 
Scarlett, who, having listened to their case, said: ‘Let us suppose the position to be 
reversed ; if Sir Walter Scott had died, should you have required his executors to 
write a book for the benefit of your clients?’ ‘Oh, no!’ exclaimed the executors, 
convinced at once that they had no case against Sir Walter Scott.” 

Neither the law nor the logic of this is very apparent. Whether an executor 
could enforce such an agreement against an author would depend upon its terms. 
To assume that he could not, because if the author had died, his executor could not 
have compelled the acceptance of a work of his own, is a palpable non sequitur; and 
it is not necessary to tell lawyers that it is one of which no good lawyer could be 
guilty. But the origin of the story is undoubtedly found in Lord Abinger’s dissent- 
ing judgment in the leading case of Gibson v. Carruthers, 8 M. & W. 348, 344, in 
which, in discussing the question of how far bankruptcy affected executory contracts, 
he put as an illustration a controversy between Sir Walter Scott and the assignees 
of his booksellers, who were to have published one of his novels, and to pay him for 
the privilege £4000. The assignees, after the bankruptcy, contended that they 
had succeeded to the bankrupts’ rights under the contract and desired to undertake 
the publication, but Sir Walter Scott objected that there were many qualities re- 
quired in a publisher, — credit, skill, reputation, —in order to push a new book in 
the market, and that the contract was a personal one, discharged by the booksellers’ 
bankruptcy. “I must own,” says Lord Abinger, “that his reasoning appeared sat- 
isfactory to me; but a more obvious illustration of the principle on which it rested 
would have been afforded by reversing the case, and supposing that Sir Walter 
Scott had been the bankrupt, and his booksellers solvent, would they have been 
content to pay their £4000, and take the risk of publishing a novel written by the 
assignees of the Novelist?” See Beckham v. Drake, 8 M. & W. 846; s.c.2H. L. 
Cas. 579. 
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for the plaintiff, and the defendant (who was conducting his own case) was 
throwing out assertions of the truth of the matter, which the judge inter- 
fered to check as wholly inadmissible in the state of the record. Mr. Scar- 
lett, with his wonted smile of perfect, entire, and complacent confidence, 
said: ‘Oh! my Lord, he is quite welcome to show — what he cannot — 
that his slander was well founded.’ The man went on and called a witness 
or two, — nay, he was making much way in his proof, — when Mr. Scarlett 
appealed to the judge for protection. ‘No’ (or rather * Na’), said Mr. 
Baron Wood, ‘I won't: it’s your own fault. Why did you let him in?’ 
The man proved his case and got a verdict, to the extreme annoyance of 
Mr. Scarlett.” 


In Parliament his success as a speaker was not so great, but 
we think it is partly accounted for by his not entering the House 
of Commons until he was near fifty, and by his being engrossed 
all the time he was there by the labors of an enormous practice. 
His speech on the allowance made to the Duke of York, as 
custodian of his father’s person, was admitted to be extremely 
powerful. He himself says, in speaking of Erskine : — 


“T have heard him several times when he spoke second only to Pitt and 
Fox, and commanded the profoundest attention. What can be expected 
from a lawyer in great practice, who has not time for the exigeucies of his 
own profession? Mr. Burke used to say, ‘The best that the lawyers bring 
us in this House is but the rinsing of their empty bottles.’ 

“T can say for myself, that, though I received many compliments upon 
my first speech in Parliament, and though I was not conscious of any de- 
ficiency of talent for debate, I found it impossible to pursue my profession 
consistently with the application to Parliamentary subjects which was 
essential to my pretending to any lead in the House of Commons.” 


This strikes us as common sense ; and the consequence of it is, 
that barristers so overworked are apt, in the House, to confine 
themselves to subjects upon which they can speak without giving 
much time to preparation; namely, legal subjects or the legal 
aspect of political subjects, — topics not very attractive to a lay 
audience. 

And here, perhaps, a digression may be permitted us into an 
inquiry as to the truth of the oft-repeated assertion, that great 
lawyers generally have failed in Parliament, and of the usual 
inference that there is something incompatible between the train- 
ing of the Bar and great eminence in a legislative assembly, espe- 
cially when it is not largely made up of lawyers. With the 
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explanation we have above given, we deny the fact. It seems 
to us a bold generalization from the case of Erskine’s asserted 
failure in the House of Commons. The thesis has been most 
positively supported by Macaulay, who had an extreme dislike of 
the profession he originally intended to follow.’ In his review 
of Croker’s edition of Boswell, he says : — 


“It is the same with some eminent lawyers. Their legal arguments are 
intellectual prodigies, abounding with the happiest analogies and the most 
refined distinctions. The principles of their arbitrary science being once 
admitted, the statute-book and the reports being once assumed as the foun- 
dations of reasoning, these men must be allowed to be perfect masters of 
logic. But if a question arises as to the postulates on which their whole 
system rests, — if they are called upon to vindicate the fundamental maxims 
of that system which they have passed their lives in studying, — these very 
men often talk the language of savages or of children. ‘Those who have 
listened to a man of this class in his own court, and who have witnessed 
the skill with which he analyzes and digests a vast mass of evidence or 
reconciles a crowd of precedents which, at first sight, seem contradictory, 
scarcely know him again when, a few hours later, they hear him speaking 
on the other side of Westminster Hall, in his capacity of legislator. They 
can scarcely believe that the paltry quirks, which are faintly heard through 
a storm of coughing, and which do not impose on the plainest country gen- 
tleman, can proceed from the same sharp and vigorous intellect which had 
excited their admiration under the same roof and on the same day.” 


We have no doubt there is foundation in the Parliamentary career 
of some great barristers for this, but we think it is a superficial 
treatment of the subject. The first fallacy is in assuming that it 
is peculiar to the bar. There are, as the present time has shown, 
many excellent clergymen, — learned, eloquent, laborious, distin- 
guished as commentators, as preachers, and as pastors setting 
forth in their daily lives the religion which they teach — who 
make sorry figures when the whole foundations of that religion 
are attacked. And so it is in politics and in legislative assem- 

1 The explanation of the dislike which literary men, like Macaulay and Thack- 
eray, who were educated for the Bar, are apt to have for the profession, perhaps is, 
that, while pursuing an unattractive study, they were surrounded by fellow-students 
who, widely different from them, were immersed in legal subjects, took hold of them 
with enthusiasm, and at table, in their walks, and at all times, could talk of noth- 
ing but law. A man who only regarded law as a disagreeable necessity, which he 
was determined to escape from if he could, would soon feel about the subject eter- 


nally dinned into him as a boy does about a dish which he was compelled to live 
on at school. 
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blies. What are called “ practical” statesmen, like Walpole and 
Palmerston, — men who have governed the country with admi- 
rable sagacity, and led the House of Commons with eminent suc- 
cess, would probably, in most cases, be unequal to a defence of 
the Constitution, ‘‘ which they have passed their lives in study- 
ing.” Imagine a discussion on the science of government between 
Sir Robert Walpole and Montesquieu! And yet Lord Macaulay 
would not, from these instances, draw a conclusion unfavorable 
either to theologians or politicians. There are lawyers who 
cannot reason except upon the principles of “ the statute-book 
and the reports,” and there are clergymen and statesmen who 
cannot reason in theology or politics, except upon the assumption 
of the truth and wisdom of the religion or government to which 
they have been accustomed. In this country where a govern- 
ment had to be formed and a system of constitutional law created, 
there is no difficulty in finding lawyers who can argue @ priori 
on the principles of government or jurisprudence. It is a part of 
their training and daily occupation. 

“Clive,” says Macaulay again, ** put himself into the hands of 
Wedderburn, afterwards Lord Loughborough, one of the few 
great advocates who have been also great in the House of Com- 
mons.” The illustration is unfortunate. Wedderburn undoubt- 
edly stands high in the second class of Parliamentary debaters, 
but he was not a great advocate. No barrister ever made a more 
signal failure in the House of Commons than did he in the Com- 
mon-law courts. In the Court of Chancery his success was only 
ordinary. His promotion to the Solicitor and Attorney General- 
ship, and afterwards to the bench, was owing solely to Parliamen- 
tary and political services. But passing by this error, we deny 
the fact that Lord Macaulay assumes. When great lawyers have 
taken hold in earnest of the science of Parliamentary dialectics, 
they have succeeded as well as anybody else. Somers, Cowper, 
Murray, Dunning, Grant, Romilly, Plunket, Brougham, Follett, 
Cockburn, Palmer, and Cairns prove this.1_ Lord Lyndhurst did 

1 We have purposely named only those lawyers to whom all the time, profes- 
sional duties and success were the first objects in view. Many of the most eminent 
English statesmen and debaters, like Macaulay himself, began life at the Bar; and 
two of the most prominent at the beginning of the century, Dundas and Perceval, 
after being the one Lord Advocate, and the other Attorney-General, rose to the 


highest political offices in the State. But their careers are exceptional, and resem- 
ble those of American rather than of English statesmen. 
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not make any figure in the House of Commons, for the reason, 
probably, that Scarlett mentions ; and for four years in the House 
of Lords he was nothing but an ordinary law-lord. But, in 
1831, when the opportunity offered and he took hold of debating 
in earnest, although then fifty-nine, he became one of the great- 
est speakers the Upper House has ever seen. In our country 
the instances are very numerous ; and in France, many might be 
found like Odillon Barrot, Berryer, Baroche, and Rouher. 

A man may succeed at the bar, and fail in Parliament; but 
the converse is true, as Wedderburn’s case shows. The greatest 
debater in the House of Commons was Fox; yet Lord Brougham 
says, and says, we think, justly, — ‘I never was more clear of any 
thing that had not been tried, than I have always been, both that 
Fox must have failed and Pitt succeeded completely at the bar.” 
Much versatility of talent is not always a gift bestowed even on 
the greatest men. 

To return to Scarlett: in Parliament he remained consist- 
ently attached to his principles, and saw, not without a queru- 
lousness a little unmanly, men who were younger, and whose 
qualifications were inferior to his own, except that they were 
Tories, pass before him to the highest honors of his profession. 
The same thing had happened to Romilly and other eminent 
Whig barristers, who, unlike him, died before reaching the goal of 
an English barrister’s ambition. Lord Brougham, praising justly 
his fidelity to principle, thinks that if he had early gone over 
to the Tory party, he would have become Attorney-General, 
before the time at which he was made King’s Counsel, and have 
succeeded Lord Ellenborough, in 1818. There may be some 
doubt as to this. Lord Eldon, greedy of power, and jealous of 
any possible rival either in the House of Lords or in the Cabi- 
net, systematically kept down those barristers whose great abili- 
ties made him fear that they might become such in the future, 
and reserved his favors for those whom he thought, from lack of 
Parliamentary ability, he had no reason to fear; and he would 
certainly not have liked to see Scarlett Lord Chief Justice.! 


1 Lord Ellenborough’s appointment, first as Attorney-General, and afterwards as 
Lord Chief Justice, was the work of Addington, the Prime Minister, and before Lord 
Eldon had fairly got hold of the Great Seal. Copley’s promotion as Solicitor-Gen- 
eral, the beginning of his great career, was, as is well known, owing to Lord Castle- 
reagh, Lord Eldon always feared and disliked him. 
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At length, in 1827, when Mr. Canning became Prime Minis- 
ter, a portion of the Whig party, headed by Lord Lansdowne, 
joined him, and Scarlett succeeded Sir Charles Wetherell as 
Attorney-General, and was knighted; and he then left the 
Northern Circuit, which professional rules would no longer allow 
him to attend. His tenure of office was less than a year; for 
when, after Canning’s death and Lord Goderich’s failure to 
carry on a coalition government, the Duke of Wellington became 
Prime Minister in January, 1828, he resigned with the rest of 
the Whigs. He, however, returned to office after the passage 
of the Roman Catholic Emancipation Act, in 1829, which broke 
the Tory party in twain, and compelled the Duke to seek assist- 
ance from the Opposition. 

This was the beginning of the political tribulations that tended, 
when he finally joined the Conservative party, to embitter him 
against his old associates, — a bitterness that his family naturally 
shared, and which shows itself very perceptibly in these memoirs.! 
It was, undoubtedly, expected by the Whigs, that the Duke of 
Wellington would eventually bring forward some measure of re- 
form, to which the whole Whig party were deeply pledged, and like- 
wise would invite Lords Grey and Lansdowne and others of their 
leaders to the Cabinet, and Scarlett accepted office with the 
approval of his party. But the Duke, an intense Tory at heart, 
and who had been made a Reformer, in his own despite, by cir- 
cumstances, had no idea of doing either. He rather sought a 
reconciliation with the Protestant Tories ; and, on the first day of 
the session of the new Parliament, in 1830, he recklessly threw 
down the gauntlet to his Liberal supporters, by declaring a 
most uncompromising and bitter hostility to any Parliamentary 
Reform whatever. The Protestant party, however, were not 


1 Some of Mr. Campbell Scarlett’s readings of English history are new, — not 
to say startling ; as, for example, that ‘“‘ the Conservative Opposition at last defeated 
the Reform Government, and returned to office” (p. 9); that “Mr. Canning had 
accepted the appointment of Governor-General of India, but the King was anx- 
ious that he should take the seals of the Foreign Office instead,” (p. 105); that 
Lord Grey, as well as Lord Fitzwilliam, supported Mr. Canning in 1827 (p. 106). 
Mr. Scarlett, likewise (pp. 100, 101), dwells with complacency on George the 
Fourth’s regard for his father, as something of which his family has reason to be 
proud. We had supposed that, in these days, all agreed that the greatest com- 
pliment George the Fourth could pay to a public man, was to hate him with the 
bitter hatred he entertained towards Grey, Brougham, and Denman. 
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conciliated, and, uniting with the Whigs, whom this declaration 
necessarily threw into active opposition, they turned out the 
government. 

When, therefore, his old friends at last came into power, Sir 
James Scarlett was placed in a most embarrassing position, which 
was rendered more difficult by the great unpopularity he had 
incurred as Attorney-General, from filing several criminal infor- 
mations against Tory newspapers for libels on the Duke of 
Wellington, the Lord Chancellor, and others. He does not 
seem to have been invited to remain in office, but he had rea- 
son to expect from the Ministry promotion to the Bench not- 
withstanding ;! and it is still a mystery why, in the following 
January, Lord Lyndhurst, who had early deserted the Whigs 
and had no claim whatever on them, was appointed, instead of 
him, to be Chief Baron. Probably the explanation is that Lord 
Lyndhurst was the greater adept at intrigue for office. If, how- 
ever, the great Whig advocate had been able to support the 
Reform Bill, and had remained a member of his party, he would 
doubtless have succeeded Lord Tenterden as Lord Chief Justice, 
in 1832. But the extent to which it was proposed to carry Par- 
liamentary Reform alarmed him; he strongly opposed the Minis- 
terial measure, and, before the vacancy in the great office to 
which he had always aspired occurred, he had irrevocably and 
most ostentatiously committed himself to the Opposition. Then, 
in times like those, when political animosities were so aroused, 
his appointment was as much out of the question as that of Mr. 
Black or Mr. O’Conor would have been, in 1864, to succeed 
Chief Justice Taney. 

Sir James Scarlett’s natural sorenesss at the disappointment, 
which seemed then for ever to exclude him from the great prizes of 
his profession, was intensified by unjust and bitter attacks upon 
him for desertion of his early principles. The disappointment, 
however, was only temporary ; for, by one of those extraordinary 
instances of good fortune, which so seldom occur except in fic- 
tion, William the Fourth, in November, 1834, astonished the 
world by dismissing his Whig ministers, and the Conservatives 


1 “The new Attorney and Solicitor General took their offices with a notice that, 
if a vacancy or vacancies in any of the chief judgeships took place within a few 
months, they were not to be offended if Lord Lyndhurst and Sir James Scarlett were 
promoted over their heads.” — Lord Brougham. j 
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came into office for four or five months. Lord Lyndhurst then 
resumed the Great Seal, and Sir James Scarlett succeeded him 
as Lord Chief Baron. In January, 1835, he was also raised to 
the peerage, as Baron Abinger, — the name of an estate he had 
purchased in Surrey. 

“He had been,” says Lord Brougham “ upwards of forty years 
at the Bar; and he had held the undisputed lead in the common- 
law courts for about twenty years; held it to the last, without 
the least diminution of his favor among clients. This is unex- 
ampled in the profession of the common law, unless in the case 
of Mr. Garrow; and it is unexampled because the practice of 
nisi prius requires youthful vigor as well as other less fleeting 
qualities. Even Lord Erskine, in less than that period of time, 
showed plain symptoms, not certainly of decaying faculties, but 
of declining practice. For the last five or six years and more of 
his brilliant career, his business greatly fell off. . . . It is cer- 
tain that Mr. Garrow passed both Mr. Erskine and Mr. Gibbs, 
—the latter for nearly ten years before he retired upon the 
Bench.” 

Lord Abinger’s career as a judge was so inferior to his career 
at the Bar, that it has often been said that he failed in that 
capacity —a statement which, though false, is so flattering to 
mediocrity that it is sure to be readily believed. He undoubt- 
edly had qualities that might have made him, had he succeeded 
to the Bench earlier, or applied himself more diligently to its 
duties, an eminent judge — his intellect and temperament seem 
to us to have much resembled Lord Mansfield’s, and had he 
become a Lord Chief Justice fifteen years earlier, when his 
energy and ambition were undiminished, we see no reason why 
he might not, like Mansfield, have added a distinguished judicial, 
to a distinguished forensic, reputation. He came to the Bench 
late in life, and, from relaxing industry, he did not apply himself 
with much ardor to his new and unusual duties. This may be 
accounted for partly by the state of his health, for Mr. Scarlett 
tells us that soon after he became Chief Baron, he was “ griev- 
ously afflicted with a complaint near his right eye,” which con- 
tinued through life, and compelled him always to wear a large 
shade over it. Few of his judgments bear signs of much labor, 
and probably vanity and self-confidence, besides declining health, 


helped to make him somewhat indolent in the labors of his office. 
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Moreover, he was rather overshadowed by a remarkably able suc- 
cession of associates, two of whom, Parke and Alderson, rank 
among the greatest judges of the century, and were then in the 
full vigor of their powers. So far from his long career at the 
Common Law Bar making him a technical judge, one of his 
faults was a too great disregard of strict rules and precedents 
and a too great inclination to decide each case on what seemed 
to him the abstract merits of the controversy. This is very ap- 
parent in those cases in which he dissented from a majority of 
his court, like Cornfoot v. Fowke, and Gibson v. Carruthers,? 
where the basis of his judgments is a rather loose equity grounded 
on the hardship of the cases themselves, and he pursues a course 
of vague and somewhat diffuse reasoning rather difficult to fol- 
low or to reconcile with established legal principles, in striking 
contrast to the lucid precision of statement, accuracy of learning, 
and almost mathematical clearness of demonstration that dis- 
tinguish the admirable judgments of Baron Parke. In the busi- 
ness of the House of Lords he took no active part. During 
the Chartist troubles he became something of an alarmist ; and 
some charges to grand juries, which his son has preserved, 
sound like those delivered during the times of the French 
Revolution, and would have shocked, we fancy, his early friend, 
Romilly. 

Lord Abinger’s private life appears to have been most exem- 
plary. His letters to his family and friends exhibit an unusually 
kind and affectionate disposition ; he was fond of society, and all 
who met him bear testimony to the charm of his manners and 
the brilliancy of his conversation. After the disease in his eye, 
however, he was forced to give up general society. He seems 
too, from childhood, to have been of a religious disposition, and 
his son records an instance of his once taking an eminently nisi 
prius view of the Evidences of Christianity, and declaring ** that, . 
independently of moral conviction, there was sufficient circum- 
stantial evidence of the truths of Christianity to convince any 
twelve unprejudiced and enlightened, jurymen.” 

He died of apoplexy at Bury St. Edmunds, while on circuit, 
on the 27th of April, 1844, and was buried at Abinger. He was 
in his seventy-fifth year. 


16M. & W. 358. This case is reviewed in 3 Amer. Law Rev. 480. 
28M. & W. 321. 
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His life was one of unbroken success. Born in easy circum- 
stances, he never knew the bitter trials of poverty. His culture 
and refinement made his company always sought after, and from 
early manhood his friends and acquaintances were among the 
ablest and most cultivated people of the land. He had rapid suc- 
cess at the Bar; he rose to a position, as an advocate, second only 
to Erskine: he had all the celebrity and consideration that emi- 
nent nist prius lawyers invariably acquire in England. He 
attained, at last, his judgeship and his peerage. In private life, 
too, his domestic relations and fortunes seem to have been ex- 
tremely happy. And not only did his abilities, learning and 
industry deserve this success, but he is one of the men to whom 
the world does not begrudge it. His professional and personal 
character was singularly pure and stainless. Naturally humane 
and amiable in disposition, he seems to have acquired little or 
nothing of the arrogance and tendency to brutality that the fierce 
struggles of the English Bar too frequently nourish in successful 
barristers. His political career was honorable, if not eminent. 
He was a Whig when to be a Whig was unpopular, and detri- 
mental to professional success. When he broke from his party, 
and joined the Conservatives, it was when the great questions 
that had interested him had been settled, and when his action 
seemed likely to exclude him from office for ever. 

His defects were, as we have said, a rather excessive vanity, 
and a coldness and lack of enthusiasm, which made him unwill- 
ing to take great risks or to sacrifice much for the benefit of the 
public. While he supported Romilly in his efforts to reform the 
criminal code, Canning in his advocacy of the abolition of reli- 
gious disabilities, and Wilberforce in his struggle with slavery, 
he took no prominent part in any one of these contests. His 
time was absorbed with his professional pursuits; outside of 
these he had little ambition, and, unlike Romilly, Plunket, and 
Brougham, he could not find time for other things. Such defects 
may seem small compared with the serious blemishes on the repu- 
tations of his contemporaries, — with the great faults and mis- 
deeds of Eldon and Ellenborough, or even with the smaller ones 
of Lyndhurst and Brougham; but they prevented his life from 
being — like theirs and Denman’s (a man of very inferior ability, 
but of intenser and far wider sympathies) — part of the political 
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history of his time. But notwithstanding these defects of char- 
acter, he is eminently a man of whom the profession may be 
proud, and the annals of the English Bar contain few more un- 
sullied or more distinguished names. 


C. H. 
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RELATION OF MASTER AND SERVANT. 


THE RELATION OF MASTER AND SERVANT IN THE 
LIGHT OF SOME RECENT DECISIONS. 


A PERUSAL of the lately decided cases of Johnson v. Boston, 
and of Rourke v. White Moss Colliery Co.,? cannot fail to im- 
press the reader with the fact, that the decisions therein in- 
volve a new as well as a very important principle of law. 
The rule which exempts a master from liability for an injury 
done to one servant by the negligence of a fellow-servant is 
familiar to every lawyer, and well settled by authority; but 
these two cases are the first ones, as far as we can discover, in 
which, in order to apply that rule, it has been held that, in the 
performance of a piece of work, simple superintendence and 
direction on one side, and submission thereto on the other, are 
conclusive evidence of a contract of service between the person 
who superintends and directs and the person who does the work 
under such superintendence and direction, notwithstanding that 
every other element of such a contract as to the same work is 
shown to exist between the person doing the work and a third 
person. In Johnson v. Boston, both the question of service and 
that of the applicability of the rule of exemption in such cases 
were directly passed upon; and in Rourke v. White Moss Colliery 
Co., although it was not necessary for the decision of the case 
then before the court to consider more than the question of 
service, and the majority of the court confined themselves in 
their opinions to this point, Chief Justice Cockburn went farther, 
and dealt with the question of the master’s exemption. Our 
purpose in this paper will be to ascertain how far the authorities 
had gone in the application of the well-settled rule as to fellow- 
servants before the decisions in these two cases, and to what 
extent these later decisions create a new departure. 

In all the cases in England in which this rule was applied, 
before the case of Wiggett v. Fox,* decided in 1856, there was no 


1 118 Mass. 114. 22C. P. D. 205. 
311 Exch. 882; 26 L. J. x. 8. Exch. 188. 
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question that both the party injured and the wrong-doer were the 
servants of the same master. The only point for consideration was - 
whether those servants were fellow-servants in the sense of fel- 
low-workmen or fellow-laborers, and what were their rights as 
such, or what were the duties of the master towards them.! 
So it is with many cases since 1856, in all of which the question 
was as to the development of the rule, and its applicability to 
particular cases.2 But the case of Wiggett v. Fox introduced 
a new element, and furnished the first occasion on which it 
became necessary, as a preliminary step to the application of the 
doctrine as to fellow-servants, to consider whether the relation of 
master and servant existed; and it is with this case, and with 
others of the same class, which have since been decided, that we 
have more especially to do. In order entirely to appreciate how 
important it is that it should appear, in the first place, that both 
the sufferer and the wrong-doer are in fact the defendant’s 
servants, in the full meaning of the word, it will be useful to 
recall the reasons upon which the master’s freedom from lia- 
bility is founded, by a brief notice of the clearest statements of 
those reasons made on some of the occasions when it became 
necessary to test the applicability of the rule now under consider- 
ation. 

The principle upon which the rule is based is declared by the 
courts to be, that a servant, when he engages to serve a master, 
undertakes as between himself and his master to run all the ordi- 
nary risks of the service; and this includes the risk of negli- 
gence on the part of a fellow-servant whenever he is acting in 
discharge of his duty as a servant of him who is the common 
master of both.® 


1 Priestley v. Fowler, 3 M. & W. 1; Hutchinson v: York, Newcastle, § Berwick 
Railway Co., 5 Exch. 348. 

2 Bartonshill Coal Co. v. Reid, 3 Macq. 266; Bartonshill Coal Co. v. McGuire, 8 
Macq. 800; Morgan v. Vale of Neath Railway Co., L. R.1 Q. B. 149; Tunney v. Mid- 
land Railway Co., L.R.1C. P. 291; Wilson v. Merry, L. R. 1H. L. Sc. 826 ; Lovell v. 
Howell, 1 C. P. D. 161. 

8 See Priestley v. Fowler, 8 M. & W.1; Hutchinson v. York, Newcastle, §& Berwick 
Railway Co., 5 Exch. 848; Bartonshill Coal Co.v. Reid, 8 Macq. 266 ; Bartonshill Coal 
Co. v. McGuire, 3 Macq. 400; Morgan v. Vale of Neath Railway Co., L. R. 1 Q. B. 
149; Tunney v. Midland Railway Co.,L. R.1 C. P. 291; Wilson v. Merry, L. R. 
1H. L. Se. 826; Lovell v. Howell, 1C. P. D. 161; Farwell v. Boston § Worcester 
R. R.,4 Met. 49; Gilman v. Eastern R. R. Co.,10 Allen, 288; Flike v. Boston & 
Albany R. R., 58 N. Y.549; Caldwell v. Brown, 68 Penn. St. 458; Chicago § Alton 
RR. Co. v. Murphy, 58 Ill. 886; and many others. 
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In Hutchinson vy. York, Newcastle, ¢ Berwick Railway Co.,! 
decided in 1850, and which is the second case in this line of 
decisions, Alderson, B., says, “ He [the servant] knew when he 
engaged in the service that he was exposed to the risk of 
injury, not only from his own want of skill or care, but also 
from the want of it on the part of his fellow-servants ; and he 
must be supposed to have contracted on the terms that, as 
between himself and his master, he would run this risk.” In 
Bartonshill Coal Company v. Reid? after having stated what was 
the ordinary rule of law holding the master liable for the careless- 
ness of his servant to strangers, the Lord Chancellor (Cranworth), 
in delivering his final judgment, in 1858, says, “ But do the 
same principles apply to the case of a workman injured by the 
want of care of a fellow-workman engaged in the same work? 
I think not. When the workman contracts to do work of any 
particular sort, he knows, or ought to know, to what risks he is ex- 
posing himself. He knows, if such be the nature of the risk, that 
want of care on the part of a fellow-workman may be injurious to 
him; and that against such want of care his employer cannot by 
possibility protect him.” So Erle, C. J.,in Tunney v. Midland 
Railway Co.:° says “The rule has been settled by a series of 
cases, beginning with Priestley v. Fowler * and ending with Morgan 
v. Vale of Neath Railway Co.,° that a servant, when he undertakes 
to serve a master, undertakes, as between himself and his master, 
to run all the ordinary risks of the service, including the risk 
of negligence upon the part of a fellow-servant when he is act- 
ing in discharge of his duty as servant of him who is the com- 
mon master.” And in Wilson v. Merry,’ decided in 1868, after 
quoting what Lord Cranworth said in Bartonshill Coal Co. v. 
Reid, with approval, the Lord Chancellor (Lord Cairns) goes on 
to say, ‘I would only add to this statement of the law, that I 
do not think the liability or non-liability of the master to his 
workman can depend upon the question, whether the author of 
the accident is not or is, in any technical sense, the fellow- 
workman or collaborateur of the sufferer. In the majority of cases 
in which accidents have occurred, the negligence has no doubt 
been the negligence of a fellow-workman; but the case of the 
fellow-workman appears to me to be an example of the rule, and 


! 6 Exch. 343. 2 3 Macq. 266. *3M.&W.1. 
_ §L.R.1C. P., p. 296. 5 L. R.1Q. B. 149. 6 L. R.1 HL L. Se. 326. 
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not the rule itself. The rule, as I think, must stand upon higher 
and broader grounds. As is said by a distinguished jurist, ‘Zzem- 
pla non restringunt regulam, sed loquuntur de casibus crebrioribus.’ + 
The master is not, and cannot be, liable to his servant, unless there 
be negligence on the part of the master in that in which he, the 
master, has contracted or undertaken with his servant to do.” In 
Farwell y. Boston § Worcester Railroad Corporation,* Shaw, C.J., 
says, ** The general rule, resulting from considerations as well of 
justice as of policy, is, that he who engages in the employment of 
another, for the performance of specified duties and services for 
compensation, takes upon himself the natural and ordinary risks 
and perils incident to the performance of such services; and, 
in legal presumption, the compensation is adjusted accordingly.” 
And further on in the opinion, he says, in reference to the argu- 
ment that this reasoning might apply to servants employed in 
the same department of duty, but not to those employed in differ- 
ent departments, where one can in no degree control or influence 
the conduct of another, “ the master, in the case supposed, is 
not exempt from liability because the servant has better means 
of providing for his safety when he is employed in immediate 
connection with those from whose negligence he might suffer, 
but because the implied contract of the master does not extend 
to indemnify the servant against the negligence of any one but 
himself; and he’is not liable in tort, as for the negligence of his 
servant, because the person suffering does not stand toward him 
in the relation of a stranger, but he is one whose rights are regu- 
lated by contract, express or implied.” 

Such is the principle of the rule of the master’s exemption from 
liability, as understood at the present day ; and its whole founda- 
tion is, as is seen, in contract, whether we say that the servant 
undertakes to run all ordinary risks, or whether we put it upon 
the broader ground stated by Lord Cairns and Chief Justice 
Shaw, that there is no liability on the part of the master to his 
servant, unless there be negligence on the part of the master in 
that which he has contracted or undertaken with his servant 
to do. In the one instance, the freedom from liability is 
made to depend upon an implied promise by the person in- 


1 Donellus de Jure Civ. L. 9, c. 2,n. 2 4 Met. 49. 


3 It should be noticed that this latter ground is apparently that upon which the 
court relied in the first case of Priestley v. Fowler. 
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jured to incur the risks ; and, in the other, upon the absence of 
any implied promise of indemnity on the part of the master. It 
makes no difference, for the purposes of this paper, which 
is taken as the governing principle, because the implication in 
either case is made entirely from the relations of the parties 
which are created by or arise out of the contract of service. 
When one person agrees with another to do certain work, the 
former must be assumed to know what is the nature of the 
work for which he is engaged, and what are the risks attending 
the performance of it. When he is to do such work together 
with other persons engaged by the same master, and all are to 
work for a common object however different their immediate 
duties may be, he knows, or must be assumed to know this, and 
to know also that the person who engages him does not undertake 
to do himself what is to be done by other servants. If with this 
knowledge the service is entered into, the parties to the transac- 
tion must be supposed, in the absence of any thing to the con- 
trary, to have agreed to subject themselves to these conditions. 
And it seems that the limit of the knowledge, actual or assumed, 
of the servant as to his employment, is the limit also of any 
implied undertaking on his part as to what risks he will as- 
sume. His undertaking to incur the ordinary risks of service is 
implied from his knowledge, actual or presumed, of the ordinary 
conditions of that service ; while his undertaking to incur risks 
which may ensue from the negligence of. those who are engaged 
with him, is implied from his knowledge, actual or assumed, of 
the object for which he is engaged, and from his being aware 
that others engaged by the same person have certain duties to 
perform towards the attainment of that object, and that they 
are liable to be negligent in the performance of those duties. 
Such undertakings are terms of the contract of service, and there 
can be no consideration for them where there is no contract of 
which they may be a part. 

The only case which we have found in which it has been 
intimated that an undertaking of this sort could be implied 
from the mere fact that the parties were co-workmen, is Degg 
v. Midland Railway Co.) In this case, it was decided that a 
volunteer could not recover against @ person who was the 


11H. &N. 773. 
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master of the servants with whom the volunteer was working, 
and by the negligence of whom he was injured. Bramwell, 
B., in delivering the opinion of the court there, says, “ But 
we were pressed by an expression found in the cases, that a ser- 
vant undertakes, as between him and his master, to run all ordi- 
nary risks, including the negligence of a fellow-servant, — Wig- 
gett v. Fox being cited for this purpose; and it was said that 
there was no such undertaking here. But, in truth, there is as 
much in the one case as in the other. The consideration may 
not be as obvious, but it is as competent to a man to agree, and 
as reasonable to hold that he does agree, that if allowed to assist 
in the work, though not paid for it, he will take care of himself 
from the negligence of his fellow-workmen, as it would be if he 
were paid for his services.’”” But the learned Baron went on to 
give further and different reasons, on which he seems rather to 
have based his opinion, and which are in substance the same as 
those given by the court in the subsequent case of Potter v. 
Faulkner! This latter case was decided in the Exchequer 
Chamber; and, it would seem, lays down the true principle in 
cases of this class. The principle of Degg v. Midland Railway 
Co. was approved; but no reference was made in the opinion 
to the dictum above quoted, and the ground upon which the 
court go is stated with great clearness by Erle, C. J., who 
says: * This is the case of one who volunteers to associate 
himself with the defendant’s servants, in the performance of 
his work, and that without the consent or even knowledge 
of the master. Such an one cannot stand in a better posi- 
tion than those with whom he associates himself in respect of 
their master’s liability; he can impose no greater obligation up- 
on the master than that to which he was subject in respect of 
a servant in his actual employ. And it is clear law, that the 
master would not have been liable, if the servants below had been 
injured by the negligence of the servants above. As between 
master and servant, the duty of the master is to take due care to 
employ other servants of competent skill and ordinary careful- 
ness: when he has done that, he has done his duty as between 
himself and his servants; and we are of opinion that the liability 
contended for by the plaintiff does not attach to an employer. 


1 B. & S. 800. 
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We have considered the case of Degg v. The Midland Railway 
Co.,. and we are of opinion that it was well decided ; and we 
affirm the principle of that judgment.” This is very intelligible. 
When a person voluntarily associates himself with a certain class 
of persons who have only certain rights as against a third person, 
the volunteer can have no other or greater rights against such 
third person than those with whom he associates himself; and it 
is perfectly immaterial whether or not the principles which limit 
their rights apply or not to him. 

It remains for us to ascertain how far, if at all, this principle 
upon which the rule of exemption is based has been affected by 
those cases in which it has been necessary to determine, as pre- 
liminary to its application, whether the relation of master and 
servant existed, and which are cited as supporting the decisions 
in Johnson v. Boston and Rourke vy. White Moss Colliery Co. 
These are Wiggett v. Fox,2 Abraham v. Reynolds,’ and Murray 
v. Currie! 

In Wiggett v. Fox the question was, whether Wiggett, the plain- 
tiff’s intestate, was at the time of the accident which caused his 
death the servant of the defendant, a contractor, or of a sub-con- 
tractor who had selected him. It appeared from the whole evi- 
dence that the defendant paid Wiggett his wages, had the power 
to dismiss him, and that he worked under the superintendence 
of the defendant’s foreman. The court were of opinion that 
he was the servant of the defendant, and that the principle 
of the rule exempting the master from liability was applica- 
ble. The reasons for considering that the relation of master 
and servant existed are not distinctly stated by Alderson, B., 
who delivered the opinion of the court; but Martin, B., in the 
subsequent case of Abraham v. Reynolds says, in the course of 
the argument in that case, that he grounded his assent to the 
decision in Wiggett v. Fox entirely upon the applicability of the 
test laid down by Crompton, J., in Sadler v. Henlock,® to deter- 
mine whether a certain person is a contractor or a servant. 
Such test is there said to be whether or not the defendant has 
control of the work: if he has, the person doing the work is his 
servant. Now, what was held to give control of the work in 
Sadler v. Henlock was the payment of wages to the workman 


11H. &N. 773. 2:11 Exch. 832; 25 L. J. x. s. Exch. 188. 
35H. & N. 143. 4L.R.6C. P. 24. 54 E. & B. 570. 
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and the power to dismiss him, though there seemed to be no 
supervision or direction on the part of the defendant as to how 
the work was to be done. It is unnecessary to go into any 
examination here of the class of cases of which Sadler v. Hen- 
lock is one, because our only purpose at present is to discover, if 
possible, whether Wiggett v. Fox is in any respect inconsistent 
with, or in advance of, previous decisions. Of course, in apply- 
ing the above test to the facts in Wiggett v. Fox, there could be 
but one result; for all the elements which gave control in the 
one case were found also in the other, and those elements form 
the strongest facts from which to imply a contract of service. 
There seems to be nothing in the opinion to justify any assump- 
tion, that mere superintendence or direction alone by the defend- 
ant would have been considered by the court as giving him 
sufficient control to constitute Wiggett his servant. The case, 
then, it would seem, was entirely consistent with all those which 
had preceded it, and not only involved no new principle in itself, 
but called for the extension of none which had been previously 
established. 

The next case, of Abraham v. Reynolds, was as follows: The 
plaintiff was in the employ of Messrs. Jump & Son, who did 
all the defendants’ carting, at so much per bale of cotton. 
The defendants were cotton brokers. It appeared that the 
plaintiff went with the servants of the defendants to the ware- 
house of certain parties by the name of Hutchinson, to get cot- 
ton for the defendants; that the defendants’ servants lowered 
the bales of cotton from the warehouse to the plaintiff into a 
lorry; and that by the negligence of one of the defendants’ ser- 
vants in lowering the bales, the plaintiff was injured. It was 
contended, on the authority of Wiggett v. Fox, that the plaintiff 
was the servant of a sub-contractor or person employed by the 
defendants to do their work, assi-‘ing and taking part with the 
servants of the defendants of whose negligence he complained, 
and was substantially in the same position as if he had been one 
of the defendants’ servants. The court held that the plaintiff 
was not the servant of the defendants: Martin and Channell, 
BB., on the ground that they had no control of him ; and Pollock, 
C. B., because it did appear that it had been agreed that the 
work should be done by all, and because it was not plain that 
the wrong-doer and the party injured belonged to one and the 
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same family or establishment. Channell, B., distinguished Wig- 
gett v. Fox, on the ground that in that case the defendants paid 
the wages of Wiggett, had a control over him and the power to 
dismiss him; all of which elements, it is to be noticed, were want- 
ing in the case then before the court. 

In Murray v. Currie, it appeared that the defendant was a 
ship-owner, and that he employed one Kennedy, a stevedore, 
to unload his ship ; that the plaintiff was one of the servants 
of Kennedy, and that he was injured by the negligence of one 
Davis, one of the crew of the defendant’s ship, who was work- 
ing a winch used in the unloading. It further appeared that 
Davis was engaged by Kennedy to work for him, and that it 
was the custom to engage the ship’s crew for that purpose ; 
that the ship-owner selected those of his crew who were to 
be employed in the unloading, but that Kennedy selected the 
work for them, and could have refused to employ Davis, or 
any man whom he thought incompetent; that the office, 7. e. 
the defendant, paid Davis, but deducted the sum paid from Ken- 
nedy’s bills; and that the unloading was under the contro] of 
Kennedy or his foreman. Under thesé circumstances, it was 
contended that Davis, the wrong-doer, was the servant of the 
defendant, and not that of Kennedy ; and that the defendant was 
liable for his negligence. But the court were of opinion that 
the defendant had no control of the work in which Davis was 
occupied at the time when the negligence complained of occurred ; 
but that the work was completely under the control of Kennedy, 
and for the reason that the latter paid the workmen their wages, 
selected whom he would employ, and had the entire direction of 
those who performed the work. The court had the power to 
draw inferences of fact ; and, although it is not distinctly stated — 
in as many words that Kennedy had the power of dismissing 
Davis, it is clear that the court thought that such was the fact. 
Willes, J., says, ** The defendant could not have taken him 
[Davis] away from the work ;” and Bovill, C. J., says, ‘* He, Ken- 
nedy, had the option of using the services of the crew of the 
ship; but he was under no obligation to do so.” This case, 
therefore, does not seem to go any farther than those which 
were decided before it; and we fail to perceive how any authority 
can be derived from it, or from the two cases preceding it, to 
sustain the conclusions reached in Johnson v. Boston and Rourke 
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v. White Moss Colliery Co. This was the state of the law in 
_ England up to the year 1876, when the latter case came up for 
decision in the Common Pleas Division of the High Court of 
Justice in England. 

But, before passing to a consideration of this case, it may be 
well to notice the case of Johnson v. Boston in Massachusetts, 
which was decided in 1875. Up to the time of that decision, we 
understand the law in Massachusetts to have gone no farther 
than in England. The cases referred to in the opinion of the 
court in Johnson vy. Boston show this. That case was as follows: 
The plaintiff was in the employment of one Tinkham, who em- 
ployed a large number of men, and whose business was drilling 
and blasting rock and doing work of a like nature for all parties 
who chose to employ him. It appeared that Tinkham sent the 
plaintiff and eight other workmen in his employ to drill and 
blast rock in the bottom of a sewer, which the defendant, by its 
servants and agents, was engaged in constructing under the 
proper authority ; that among the workmen sent by Tinkham 
was one Harrigan, who worked with the others, directed them 
where the drilling was to be done, and superintended the blasting, 
but he was not called foreman, and received the same pay as the 
others; that the nine men sent by Tinkham were to drill and blast 
the rock to deepen the sewer wherever the foreman of the sewer 
department of the defendant, who was in charge of the whole 
work directed them to; that the rock, after being blasted, was 
removed by the servants of the defendant, and the sides of the 
sewer were to be braced by them; and that the whole work 
was under the general supervision of the defendant’s superin- 
tendent of sewers, and under the direction, charge, and manage- 
ment of a foreman of the sewer department employed and paid 
by the defendant. Tinkham paid his men $2.25 a day, had the 
power of dismissing them, and gave them orders where to go and 
what to do. The defendant paid Tinkham $2.45 per day for 
each of his men for the time they were actually employed. The 
plaintiff, while drilling, was injured by the negligence of the ser- 
vants of the defendant in bracing the sides of the sewer. The 
question was, whether under these circumstances the plaintiff 
was the servant of the defendant, so as to render the rule of the 
master’s exemption applicable. The court held that he was, 
and cite the case of Wiggett v. Fox as directly in point. We 
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have already seen that in that case the defendant paid the plain- 
tiff his wages, had the power to dismiss him, and, moreover, had 
the general superintendence of him. In Johnson v. Boston, the 
defendant had no control over the plaintiff, except that implied 
in the power to direct him where there was blasting required. 

It is easy to see how very different the cases are in their facts. 
The question to be decided, prior to the application of the rule 
of exemption, was the same in each case ; and the test applicable 
in the one case to determine whose servant Wiggett was, was 
equally applicable in the other to determine whether Johnson 
was the servant of the city of Boston, but the facts to which the 
test had to be applied were very different. The first question 
was whether Tinkham was a contractor or a servant of the 
defendant; because, if he was the latter, all those engaged by him 
were its servants also. The test in such a case, as we under- 
stand it, is the same in Massachusetts as in England. This 
appears to be the result of what is said in Hilliard vy. Richard- 
son,! which case is referred to in the opinion of the court, with 
approval. What the test is we have already seen; and we have 
also seen what facts up to that time the courts had decided to 
give control of the work. It is cleay that none of these existed 
between Johnson and the city of Boston, except the fact that 
Johnson was under the “direct charge and management” of 
its foreman, and the ‘“ general supervision of the defendant's 
superintendent of sewers ;”’ which means, in its strongest intend- 
ment, that he was under the general direction and superintend- 
ence of the defendant. That the defendant’s servants and the 
plaintiff were co-laborers, as engaged in a common object, there 
can be no serious question. But we have seen that this element 
is only useful to determine what risks are to be included among > 
those which the servant has impliedly agreed to run, and does 
not serve in any sense to create the contract of service. The 
court say, ‘‘ There was no contract in regard to the removal of 
the rock, which placed the service of drilling and blasting upon a 
footing different from any other part of the work. So that if 
Tinkham, the plaintiff's immediate employer, had been the per- 
son injured while engaged in the same work, he would clearly 
have been in the position of a fellow-servant with those who 


13 Gray, 349. See also Linton v. Smith, 8 Gray, 147; Forsyth v. Hooper, 11 
Allen, 419; and Conners v. Hennessey, 112 Mass. 96. 
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excavated the earth.” It is submitted, that what is meant by 
** fellow-servant ”’ here must be confined to fellow-workman or 
co-laborer ; because, if Tinkham had been the person injured, the 
question would still remain, whether he was a contractor or a 
servant of the defendant under the particular agreement entered 
into by each of them. If we suppose Tinkham had gone per- 
sonally to remove one of his men whom he had reason to be dis- 
satisfied with, and to replace him by another, as he had a perfect 
right to do under the facts of the case, and while so doing he 
had been injured, there is no question that he might be con- 
sidered a co-laborer with all the others in the common object of 
constructing the sewer; but would not the question still remain, 
whether he was a contractor or the.servant of the defendant ? 

This is the whole point in the case, and here is all the diffi- 
culty; and it cannot be supposed that the court could consider 
this so very clear. The test of the control of the work must 
determine this question; and who has the requisite control can 
be determined only from a careful consideration of the circum- 
stances into which the parties have agreed specially or impliedly 
to put themselves. It is right and reasonable that control, in 
the sense in which the word is used in all the previous cases, 
both in England and in Massachusetts, should be considered as 
creating the relation of master and servant, and any other infer- 
ence would seem to be most inconsistent with the facts which 
give the control; but it is difficult to understand how any such 
implication can be made from simple superintendence and direc- 
tion, when all the other rights of a master in the same work are 
exercised by another. 

The court in Johnson v. Boston say, ‘‘ The existence of this 
general relation of master and servant between the plaintiff 
and Tinkham does not exclude a like relation with the defend- 
ant, to the extent of the special service in which he has actu- 
ally engaged. This was decided in Kimball v. Cushman,! as to 
liabilities to a stranger for the negligence of one employed in a 
special service.”’ This is indisputable ; but, when the service is 
one and the same, a person employed cannot be the servant of 
two different persons who have different relations with him. It 
is very difficylt to understand how the plaintiff was the servant 
of Tinkham, except to drill and blast wherever Tinkham should 

1 103 Mass. 194. 
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require him to do so. Tinkham sent him to drill and blast for 
the defendants; and, if there was any general relation of master 
and servant between them, there certainly was the relation of 
master and servant to do the drilling and blasting in the special 
case. Whether the decision in Johnson vy. Boston can be supported 
in the general interests of public policy, we do not intend to dis- 
cuss here. There may be reasons upon which a decision of that 
sort might be based; but our attempt has been only to show 
that the rule within which the case was sought to be brought 
does not properly extend to it. That rule, as we have seen, 
depends entirely upon contract; and, unless the contract is 
found, the rule is inapplicable, from the want of those principles 
to which it owes its origin. 

The case of Rourke v. White Moss Colliery Co., the latest of 
this series, came before the Common Pleas Division of the High 
Court of Justice in May of last year; and again, on appeal, 
before the Court of Appeals in January of this year. The 
facts of the case, as they appeared in the latter court, were as 
follows: The defendants were owners of a colliery, and had 
begun to sink a pit or shaft ; for which purpose they had erected 
a steam-engine near the mouth of the shaft, and employed men 
to drive it. Having sunk the shaft to some depth, they entered 
into an agreement with one Roger Whittle to carry on the work 
for them. The following were the terms of the agreement which 
are material to the case, as given by the managing director of the 
defendant company, in answer to interrogatories: * The sinking 
and excavating were executed by Roger Whittle, contractor, 
under a verbal cgntract, at a certain price per yard; Whittle to 
find and provide all labor necessary for such sinking, and the 
company to provide and place at the disposal of Whittle the 
necessary engine power, ropes, and hoppets, with two engineers 
to work the engine, one for the day, and one for the night, 
such engineers, engine, and hoppets being under the control. of 
the contractor. The engine, pulley, and hoppet, which were 
used to bring to the surface the stuff excavated in the shaft, were 
the property of the defendants, but were at the time of the acci- 
dent under the control of the contractor. Ellis Lawrence, engi- 
neer, was in charge of the engine, pulley, and hoppet, on the 27th 
of October, 1874, under the control of Whittle. Lawrence was 
employed by the defendant company, who, on the 7th of Novem- 
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ber, paid him for his work from the 21st of October to the 8d 
of November.” On the 27th of October, 1874, the plaintiff, being 
one of the men employed and paid by Whittle, was injured by 
the negligence of Lawrence. <A verdict was found for the plain- 
tiff, with leave to move to enter judgment for the defendants, if 
the court should be of opinion that the defendants were not liable 
to the plaintiff for Lawrence’s negligence. The lower court 
ordered judgment to be entered for the defendants; and the 
Court of Appeals (consisting of Cockburn, C. J., Mellish, L. J., 
Baggally, J. A., and Bramwell, J. A.) affirmed that judgment. 
Cockburn, C. J., says, “* When we look at the answers to the 
interrogatories, the facts amount to no more than this: Whereas 
Whittle would have been obliged to have an engine and an engi- 
neer, in order to carry out the excavation which he had under- 
taken, the company, having already an engine and an engineer 
on the spot, say to the contractor, ‘ We have got an engine and 
engineer ready, and it shall be a part of the contract that we will 
let you have them to do your work, and be under your control ; 
and we will pay you so much the less per yard than we should 
have done had you been obliged to find the engine and pay the 
engineer.’ It appears to me that the defendants put the engine 
and this man Lawrence at Whittle’s disposal just as much as if 
they had lent both to him. But when a person lends his ser- 
vant to another for a particular employment, the servant, for any 
thing done in that particular employment, must be dealt with as 
the servant of the man to whom he is lent, although he remains 
the general servant of the person who has lent him. Looking at 
the present case, I think we must arrive at the conclusion, that 
Lawrence was practically in Whittle’s service at the time he was 
guilty of the negligence complained of ; and, this being so, it fol- 
lows that Lawrence became the fellow-servant of the plaintiff,” &c. 
The other members of the court agreed that Lawrence was not 
the servant of the defendants, but was the servant of Whittle, for 
the particular work in performing which the negligence occurred, 
and upon the same grounds; but they confined their opinions to 
the decision of this point alone. It seems to have been assumed 
that Lawrence was in the general employment of the defendants ; 
and that the question to be decided was, whose servant he was 
in the special act of managing the engine, pulley, and hop- 
pet. In the view of the facts taken by the Chief Justice, — to 
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which, apparently, all his associates agreed, — it might very well 
be contended that the contract was in fact that Whittle should 
pay the engineer for his services in working the engine, &c., 
and that he made the company his agent to pay. The defend- 
ants then retained no control over the work in which Lawrence 
was occupied, except that which is given by the power to dismiss 
him whenever they chose.’ If this interpretation does not seem 
satisfactory, it is submitted that we have a case which directly. 
decides that simple superintendence and direction is sufficient to 
create the relation of master and servant between him who directs 
and him who submits to such direction. 

It may very well be that a man may lend his general servant 
to another for a particular employment, and that the general 
employment may not thereby be terminated; but does not the 
question still remain, whether the person lent becomes the ser- 
vant of the borrower? Here Whittle agreed to take Lawrence, 
and make use of him; and for that privilege he paid the company 
asum of money, which was, as the Chief Justice understood the 
facts, to be deducted from what otherwise the company would 
have paid him. That is, the defendants agreed to lend Lawrence 
to Whittle for an equivalent paid to them. It is difficult to see 
how this transaction as to Lawrence differed from that as to the 
coachman inQuarman v. Burnett ;? and yet in the latter case the 
defendants were not liable for the negligence of the coachman, 
for the reason that he was not their servant. It is not necessary 
to dwell upon what is said by the learned Chief Justice in 
Rourke v. White Moss Colliery Co. as to the case of Wiggett v. 

. Fox ; because, as he himself remarks, the case “ does not apply to 
the present, the facts being very different.” 

To create the relation of master and servant, as we understand 
the law, there must be a contract of service, express or implied ; 
and we fail to discover any intimation in the preceding authorities 
that this contract does not require for its creation the mutual 
consent of both parties to it, as in the case of every other con- 
tract. It is extremely difficult to understand, in these two later 
cases, how any such consent can be implied on the part of John- 


1 That they did have this power is not particularly stated in the Court of Appeals ; 
but it was assumed to be the fact by both counsel, in the argument before the Com- 
mon Pleas Division. 

26M. & W. 499. 
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son or Lawrence to become the servants of the city of Boston 
in the one case, or of Whittle in the other. If they were in any 
general employment, they certainly, as far as the evidence went 
in each case, were engaged at the time of the accident in perform- 
ing exactly the sort of Work which they had agreed with their 
general employers to do; and, if either of them had refused to do 
that very work, we cannot but think that he would have been 
guilty of a breach of his contract with his general employer. 
Can it be said, that, under these circumstances, these two men 
are to be taken each to have agreed with another person to 
become his servant as to the same work by simply submitting 
to his superintendence and direction, a position which, it would 
seem, each must be assumed to have contemplated when he 
made his contract with his general employer? If the an- 
swer be in the affirmative, it is submitted that the application 
to such cases of the rule laid down in Priestley vy. Fowler calls 
for an extension of the principles upon which that rule is based, 
to a state of facts very different from those in regard to which 
those principles were first enunciated. 


Wru1amM F. WHARTON. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR MAY, 
JUNE, AND JULY, 1877. 


Accessory. — See Murper. 
ADMINISTRATION. — See ExEcuToRS AND ADMINISTRATORS. 
ADULTERY. — See HusBanp AND WIFE, 1. 
AMALGAMATION. — See Company, 1. 
AmpBiGuity. — See WILL, 4. 

Annuity. — See Proor. 

APPOINTMENT. — See ELEcTIon. 

ATTORNEY AND CLIENT. — See Company, 5. 
Auction. — See SALE, 4. 

BaILorR AND BaAILEE. — See MAsTER AND SERVANT, 2. 
Bankruptcy. — See Brits anp Notes, 1,2; PARTNERSHIP, 2; Proor. 
Banks AND BankinG. —See PARTNERSHIP, 1. 


BEQUEST. 


1. Gift of £10 to G. P. after the death of the life-tenant. G. P. was 
named one executor and trustee, but did not accept. Held, that the usual 
presumption that the gift was made to him as executor was rebutted by its 
not being payable till after the death of the tenant for life, and that G. P. 
was entitled to the gift. — In re Reeve’s Trusts, 4 Ch. D. 841. 

2. Will appointing widow executrix, directing sale of real estate, and the 
widow to pay the debts. Bequest to the widow of ‘‘ all my money, cattle, farm- 
ing implements, &c.; she paying my brother J. the sum of ——, to him or his 
heirs; to my brother L. the sum of ——, to him or his heirs.’’ Held, that the 
widow was entitled to the whole, subject to the payment of the debts. — Chap- 
man v. Chapman, 4 Ch. D. 800. 


or Lapine. 


December 22, 1875, G. & Co., fruit merchants, bought a shipment of goods 
of the defendants, payment by acceptance at three months on delivery of the 
shipping documents. Jan. 1, 1876, G. & Co. applied to the plaintiff for 
an advance of £2,000. They were already indebted to the plaintiff, and 
he advanced the £2,000, on the promise of G. & Co. to cover their previous 
account with further security. Jan. 4, the bill of lading, bearing date Dec. 
29, 1875, indorsed in blank by defendants, was handed to G. & Co., and they 
accepted a draft for the price. The next day, they delivered the bill of lading 
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to the plaintiff, according to their promise of Jan. 1 to give him security. 
Jan. 8, G. & Co. suspended; the ship arrived Feb. 3; the defendants tried to 
stop the goods in transitu ; and plaintiff claimed them under the bill of lading. 
The jury expressly found that all the plaintiff’s acts were done bona fide. 
Held, that he was entitled to the goods. The transfer of the bill of lading 
passed the property, even though the consideration therefor was past. — Rod- 
ger v. Comptoir d’Escompte de Paris (Law Rep. 2 P. C. 393), not approved; 
Leask v. Scott Brothers, 2 Q. B. D. 376. 
See VENDOR AND PURCHASER. 


AND NOTEs. 


1. Where the drawer of a dishonored bill has been adjudged bankrupt 
before the dishonor, a notice sent to him, instead of to the trustee in bank- 
ruptcy, by the holder of the bill, is sufficient to enable the latter to prove in 
the bankruptcy. Such notice sent to the only post-office address of the drawer 
with which the holder was acquainted is sufficient, although it had ceased for 
months to be the proper address of the drawer.— Ex parte Baker. In re 
Bellman, 4 Ch. D. 795. 

2. M. & Co. made advances to K. & C.; and drew bills of exchange on 
K. & C. for the amount, which the latter accepted. They also made assign- 
ments to M. & Co. of certain debts due them, intended as security for the 
same advances. The debtors had notice of the assignment. K. & C. went 
into liquidation, and a bank which had discounted the above bills proved for 
the full amount thereof. The trustee collected the assigned debts, under an 
agreement between him and K. & C. that this should be done without preju- 
dice to the rights of M. & Co. The latter applied to have the proceeds of the 
debts paid over to them. Held, that M. & Co. must first take up the bills 
which they had had discounted at the bank; and, if any thing was found due 
them above the amount of the bills, the proceeds of the debts should be 
applied first in payment of that balance, and, if any thing then remained, it 
should be applied in discharging M. & Co.’s liability under the bills of ex- 
change. — Ex parte Mann. In re Kattengell, 5 Ch. D. 367. 

See Huspanp WIFE, 2. 


Bonps. 


Coupon bonds were issued as security for a loan, interest payable semi- 
annually for ten years. The redemption of the bonds was provided for by 
twenty semiannual drawings of not less than £50,000 each, the whole loan 
being £1,000,000. The drawings were to be May 1 and November 1 in 
each year. M. & Co., the borrowers, executed a deed of railway property to 
W. & D., trustees, by which they agreed to transmit such sums monthly as 
would ‘be sufficient to meet the half-yearly service and redemption of the 
loan.” ‘* And the sums so remitted as aforesaid shall be applied in payment, 

. . on the next following 1st of December and 1st of June (as the case 
may be), of the principal sums secured by such of the said mortgage bonds as 
shall have been drawn for redemption on the preceding Ist of November and 
lst of May (as the case may be) . . . and of the half-yearly interest on such of 
the said mortgage bonds as shall be outstanding and bearing interest which will 
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become payable on such 1st of December or Ist of June (as the case may be). 
. . » But no interest shall be payable on any drawn bond after the day fixed 
for its redemption.’’? Upon default on the part of M. & Co., it was provided 
that the trustees might foreclose and take possession, and pay any moneys 
coming to their hands in defraying the cost of running the road and their 
own charges and expenses, and the residue towards the payment of the prin- 
cipal moneys and interest on the loan as follows: *‘first, in payment of all 
arrears of interest actually due on such of the said bonds as shall be outstand- 
ing and bearing interest; secondly, in redemption of such an amount of the 
said mortgage bonds as ought to have been redeemed on any previous Ist of 
June or first of December, but may not have been redeemed; . . . and, lastly, 
in the payment of the future interest on the said bonds, and the redemption 
of the same in any future half year . . .’’ and hold the surplus in trust for 
M. & Co. M. & Co. failed to remit; the trustees went into possession, and 
made payments on account of interest on undrawn bonds only, bonds having 
been drawn but not redeemed. This action was brought to determine how the 
trustees should apply the funds coming into their hands. Held, reversing the 
decision of the Master of the Rolls, that the funds should be applied pari 
passu to pay the interest on the undrawn bonds, and on drawn bonds that 
remained unredeemed by the fault of M. & Co. — Gordillo v. Weguelin, 5 Ch. 
D. 287. 


BreEAcH OF Promise. — See EvipENcE, 2. 
BreEAcH OF Trust. — See Company, 6; TRUSTEE. 
Broker. — See Sate, 1. 


BurDEN oF Proor. — See EvipENcE, 1. 
By-Law. — See Rartway, 1. 


CarRRIER. — See Common CARRIER. 
Caveat Emptor. — See 2. 


CHARTER-PARTY. 


1. Charter-party between plaintiff, owner of the ship, and defendant, for 
a voyage between Cardiff and Callao to carry coal consigned to defendant’s 
agent. Ship to be loaded at an average of seventy-five tons a day, commencing 
when wholly unballasted. Stiffening coal to be supplied at the rate of forty 
tons a day; and all days on which stiffening coal is taken on board, or the 
ship is detained for the same, are to be excluded in the computation of the 
said days allowed for loading. The vessel to be discharged at the rate of 
forty tons a day. ‘‘ Demurrage to be paid for each day beyond the said days 
allowed for loading and discharging, respectively, at the rate of 3d. per regis- 
tered ton per day.’’ ‘‘ The master to have a lien on the cargo for all freight 
and demurrage under this agreement.’’ ‘‘ All liability of the charterers under 
this agreement shall cease as soon as the cargo is on board; . . . and all ques- 
tions . . . of demurrage . . . to be settled with the . . . agents of the char- 
terers at the port of destination,’ and to be binding on the owners. ‘ The 
owners and master to have a lien on the cargo for all freight, dead freight, and 
demurrage.’’ The ship was detained by the failure of defendants to furnish 
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stiffening coal. Plaintiff requested defendant’s agent at Callao to settle the 
demurrage claim, and he refused; but plaintiff’s agent delivered the cargo, 
without enforcing his lien. Held, that there was no liability at all on the 
charterers after the cargo was loaded. — Sanguinetti v. The Pacific Steam Navi- 
gation Co., 2 Q. B. D. 238. 

2. Under a charter-party a vessel was to carry a cargo to a good and safe 
port in the United Kingdom, calling at Queenstown for orders, which were to 
be forwarded in forty-eight hours, specifying such port. It was agreed that. 
the liability of the charterers should cease as soon as the cargo was on board; 
provided the same was worth the freight at the port of discharge, but the 
owners to have an absolute lien on the cargo for all freight, dead freight, and 
demurrage. The owners brought an action on the charter-party, alleging 
that the charterers, the defendants, failed to give orders as to said vessel’s 
port of discharge, and also that the charterers gave orders for discharge at a 
port which was not good and safe within the meaning of said charter-party. 
Held, that the charterers were not liable under the charter. — French v. Ger- 
ber, 2C. P. D. 247; s. c. 1 C. P. D. 737; 11 Am. Law Rev. 498. 

See FREIGHT. 


Coat Mine. — See Company, 2. 
Copicit. — See WILL, 3. 
CoMMENDATION OF Goops. — See FALse PRETENCES. 
Common Carrier. — See Rartway, 2. 


ComPANy. 


1. In 1864, the L. Company and three other companies were consolidated 
into the C. Company. The C. Company had power to raise any capital which 
any of the four consolidated companies had had power to raise, by issuing of 
stock, &c. The L. Company had had power to issue £100,000 preference 
stock, besides common stock. At the date of the amalgamation it had issued 
£85,000 preferred, which was called ‘‘ No. 1 Preference Stock,’’? and the com- 
mon stock was called ‘‘ No. 2 Preference Stock.’’ The Directors of the C. 
Company undertook to issue the remaining £15,000 stock, as No. 1 Prefer- 
ence Stock, under a bona fide impression that they could do so. The court 
having held that this stock ranked not only below the original No. 1 Prefer- 
ence Stock, but also below the common stock, action was brought by some 
holders of the £15,000 stock so issued against the C. Company, its directors 
and secretary. Held, reversing the decision of the Master of the Rolls, that 
the C. Company, its directors and secretary, were not liable to make it 
good, all the parties having acted under a common misconception of the law. 
— Eaglesfield vy. Marquis of Londonderry, 4 Ch. D. 693. 

2. Action by owners of a coal mine against the owners of an adjoining 
mine for breaking the barriers between the two mines. The boun- 
dary line between the mines was fixed in 1862, the defendants’ mine 
being then owned by the H. Company, previous to which time there had 
been encroachments; and, in 1864, an agreement was executed, under which 
all claims for previous acts of trespass were declared settled. The depreda- 
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tions complained of occurred in 1863. In 1865, the H. Company, under act 
of Parliament, passed in 1863, requiring it to sell its mines within five years, 
was merged in the defendant company, and the latter assumed all its liabili- 
ties, and received its assets. The plaintiffs had no knowledge of the depre- 
dations made in 1863, till 1870. Held, that though it was ultra vires for the 
H. Company, being a railway company, to work mines, yet the provision in 
the act of 1863, that the company should sell, impliedly legalized the holding 
of the colliery by the H. Company, and under the amalgamation the defend- 
ant company was liable for the wrongful acts of the H. Company; that the 
defendants were not relieved by the agreement of 1864, since the plaintiffs had 
no knowledge that the settlement of 1862 had been infringed; that the 
plaintiffs were guilty of no laches in not discovering the depredations before 
1870; and that the Statute of Limitations only began to run from that date. 
— Ecclesiastical Commissioners for England v. North-eastern Railway Co., 4 Ch. 
D. 845. 

8. R. took fifty shares in the allotment of shares of a company, — the 
number necessary to qualify him as director. Subsequently, being chairman 
of the board of directors of the company, he signed an application for 
450 shares more; but he struck out of the printed form the clause providing 
for the payment of 5s. deposit in respect of each share. Seven or eight 
months after, the directors voted to allot R. 450 shares. R. was present, and 
after the vote presented a paper withdrawing his application for shares. On 
the winding up of the company, R. was made a contributory, and he applied 
to have his name stricken out as contributory with respect to the 450 shares. 
Held, that R. was not liable with respect to the 450 shares. — In re Universal 
Non-Tariff Fire Insurance Co. Ritso’s Case, 4 Ch. D. 774. 

4. Nine persons signed the memorandum of association of a new company. 
At a preliminary meeting, attended by four of the signers, it was voted that . 
three others should be allotted no shares, and the deposit made by them should 
be repaid; which was done, and the three had nothing more to do with the 
company. ‘The directors, under the articles of association, had power to 
issue and dispose of shares as they thought fit, but had no power to accept 
surrender of shares. Held, on the winding up of the company, that the 
three were contributories. — In re London and Provincial Consolidated Coal 
Co., 5 Ch. D. 525. 

5. The proprietors of a lease and concession of the Island of Alto Vela 
from the Republic of Santo Domingo, for the working of guano and other 
deposits on the island, became liable to forfeit the same by failure to perform 
some of the conditions thereof. They then went to work to get up a com- 
pany, to the trustees of which they sold the property; and the trustees made 
it over to the company. For their part in the transaction, they received 
£15,000 ‘* commission ’’ in shares. The company, through the trustees, em- 
ployed the same counsel employed by the sellers and promoters ; and they passed 
the title to the property as good. The directors, who were chiefly composed 
of the promoters, speculated in the shares. One of them, the defendant H., 
got up a pretended sale of certain patent rights belonging to the company, for 
a large sum, to a person who turned out to be a tool of H.; and all the 
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money paid down by him was furnished him by H. Meanwhile the Domin- 
ican government proposed to take advantage of the forfeiture. The condi- 
tion of things came out. The shares fell from £60 to £3, and the deluded 
stockholders brought suit against the original proprietors of the property, 
the trustees, promoters, directors, and counsel.. Held, that the proprietors 
must repay the whole purchase-money, the trustees their ‘* commission ”’ 
(called by the court a bribe); the counsel and directors, who were not propri- 
etors and promoters, their proportion of the costs of suit. — Phosphate Sewage 
Co. v. Hartmont, 5 Ch. D. 394. 

6. P., director of a company, took some shares in order to qualify himself 
for director from a promoter of the company. The company was formed to 
purchase of the promoters and work a colliery; and P. labored, after being 
made director, to have a conditional contract for such purchase carried out. 
Under section 165 of the Companies Act, 1862, it is provided that ‘* where, in 
the winding up of a company, it appears that any director has been guilty of 
any misfeasance or breach of trust in relation to the company, the court may, 
on application of any liquidators, examine into the conduct of such director, 
and compel him to contribute such sums of money to the assets of the com- 
pany, by way of compensation in respect of such misfeasance or breach of 
trust, as the court thinks just.’? Held, that, under the act, the court might 
require P. to pay in the par value of the shares. — Jn re Caerphilly Colliery 
Co. Pearson’s Case, 5 Ch. D. 336, 

7. Action to recover a sum on a guaranty. By agreement made May 28, 
1873, the defendant sold the promoters of the plaintiff company certain pat- 
ents, and the business or trade then carried on under them by the defendant. 
The defendant was to be managing director of the company for five years, 
and be paid a salary, and he guaranteed the company an annual dividend 
of £15 per centum during said time. The articles of association of the 
company, incorporated the agreement, and expressly made it part thereof. 
Provision was made for the removal of a director; but this was not to affect the 
defendant during the five years, or until he should fail to carry out his part of 
the agreement. The directors were vested with power to make any contracts 
or agreements upon any terms, and to alter or modify any, in their discretion. 
The defendant held 200 shares, which he was not at liberty to dispose of dur- 
ing said five years. The company carried on business under defendant’s 
management for a year; and, under his guaranty, he paid it a sum sufficient 
to make up a dividend of £15 per centum. During the next year, it was duly 
voted to relieve the defendant from his guaranty, on his surrendering his 
shares and his rights in some patents. The defendant accordingly surren- 
dered his shares, made over said rights, and retired from the directorship. The 
company proceeded to sell some of their property; and, not finding it as profit- 
able as they wished, brought suit on the guaranty, claiming that the defend- 
ant had fraudulently misrepresented the property. Held, that the vote retiring 
the defendant, and releasing him from the guaranty, was not ultra vires; and 
that, apart from the question of fraud, the company could no longer repudiate 
its contract after the position of the defendant had been so changed toward 
it. — The Sheffield Nickel and Silver Plating Co. v. Unwin, 2 Q. B. D. 214. 


| 
| 

; 


DIGEST OF THE ENGLISH LAW REPORTS. 91 


8. A syndicate composed of ten members was formed to purchase the 
Island of Sombrero, in the West Indies, then offered for sale by the liquida- 
tor of an unsuccessful company holding a lease thereof. In pursuance 
thereof, a purchase was made by one Evans, a paid agent of Baron Erlanger, 
one of the syndicate, and the sale was confirmed by the court. About the 
same time the syndicate determined to get up a company. The said Erlanger 
had charge of the matter; and finally an agreement was signed between the 
said Evans and one P., on behalf of the proposed company, for the purchase 
of the island by the latter, for double the price paid by the syndicate. The 
company was registered the same day. The directors, five in number, 
were as follows: Drouyn de Huys, the French statesman, a resident in 
France; Eastwick, M. P., resident in Canada; T. Dakin, Lord Mayor of 
London; the said Evans, and Macdonald, a British rear-admiral, without 
means, to whom the said Erlanger advanced money enough to pay for the 
shares, by virtue of holding which the said Macdonald could be a director. 
Dakin was not a member of the syndicate. The first two did not attend the 
meeting at which the purchase was confirmed. It appeared that the entire 
board of directors was made up by Erlanger. At the end of a year, the 
affairs of the company were in a bad way; and, the truth about the price paid 
having leaked out, a committee was appointed to examine into the company’s 
affairs, and, on their recommendation, the old directors were retired, and suit 
brought against Dakin and the members of the syndicate for repayment of 
the difference between £110,000, the price paid Evans by the company, and 
£55,000, the price paid by the syndicate. Held, reversing the decision of 


V. C. Matrys, that the syndicate were promoters of the company, and stood 
in a fiduciary relation to it; and, as the company had no knowledge of the 
rea] facts attending the sale of the property to it, it was not bound by such 
sale, and could recover the difference from the syndicate; and that the estate 
of a deceased member thereof was liable. — New Sombrero Phosphate Co. v. 
Erlanger and Others, 5 Ch. D. 73. 

See Uttrra ViREs. 


ComMPENSATION. — See ELECTION. 
ConpiTIonAL WILL. — See WILL. 
ConpITION AT SALE. — See Sate, 4. 
Conriict oF Laws. — See MARRIAGE. 
ConsEnT. — See Rape. 
ConsIDERATION. — See or LADING. 
ConsoLipaTIon. — See Company, 1. 


ConsTRUCTION. 

1. A testator gave his residuary personal estate in trust to ‘‘ all and every 
the children ’’ of his uncle R., or their issue, in equal shares. He then devised 
to the trustees all his real estate in trust for A. for life, and after her death to 
sell the same, and hold the proceeds ‘‘ upon trust for all and every the chil- 
dren of the said R., or their issue,in equal shares per capita.’’ R. had six 
children, of whom four had died before the date of the will, each leaving 
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issue. Two survived A., the tenant for life of the real estate. Held, that 
the fund should be divided into six parts; the two children surviving A. tak- 
ing each one, and the several sets of issue of the four children dying before 
the date of the will each taking one. — Jn re Sibley’s Trusts, 5 Ch. D. 494. 

2. Testator directed his trustees that his daughter M. should have the 
income of all his property after attaining 21, for her separate use for her life; 
and that if she lived to become marriageable, and die leaving a ‘ child or 
children,’’ said income should be applied ‘‘ to the support and maintenance 
of such child,”’ if only one, or, if more, to such children, for life, ‘* and in like 
manner to their children and children’s children;’’ and, if the said M. died 
without being married, or left no child or children, or leaving children, ‘* upon 
them or their families becoming extinct,’’ then over. M. attained 21 without 
being married, and brought suit for immediate possession of the property on 
the ground that the limitations, except to her for life, were void for remote- 
ness. Held, that she took an estate for life, and not an estate tail in posses- 
sion. The court would not say what would become of the property on the 
death of her children, if she had any. — Hampton v. Holman, 5 Ch. D. 183. 

3. Cutting cocks’ combs to fit them for cock-fighting, or for winning prizes 
at exhibitions, held, to maintain an information that respondent did ‘ cruelly 
ill-treat, abuse, or torture the birds,’’ within 12 & 13 Vict. c. 92, § 2, as 
the operation caused great pain. — Murphy v. Manning et al., 2 Ex. D. 307. 

See Bonps; CHARTER-PARTY, l. 


ConTRACT. 

Contract to build school buildings to be finished by Dec. 25, in default 
of which the builders to forfeit £10 a week until the buildings were finished 
and delivered up. If the builders were prevented by bankruptcy, or any cause 
whatever, from completing the contract, the owners could terminate the con- 
tract, employ others to complete the work, and what had been paid the con- 
tractors should be held the full value of the buildings; and the material on 
the premises should be the property of the owners; and, finally, it was pro- 
vided that, ‘* in case this contract be not in all things duly performed by the 
said contractors, they shall pay to’’ the owners ‘‘ the sum of £1,000, as and 
for liquidated damages.’’ Before Dec. 25 the builders went into bank- 
ruptcy; the trustees in bankruptcy for a time carried on the work, and finally 
threw up the contract; and the owners had the work finished by another 
builder, but not till after Dec. 25. Held, that the £1,000 was in the 
nature of a penalty, and the owners could only prove for the actual damage 
they had sustained from the non-performance of the contract. — In re New- 
man. Ex parte Capper, 4 Ch. D. 724. 

See Company, 7; SALE, 3. 


ConTRIBUTORY. — See Company, 3, 4. 


CopyRIGHT. 


If a dramatic piece has been first represented in a foreign country, the 
author has no exclusive right over the piece in England. Representation is 
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publication within 7 Vict. c. 12, § 19. — Boucicault v. Chatterton, 5 Ch. 
D. 267. 


See LipEL AND SLANDER. 


Co-TRUSTEE. — See TRUSTEE. 


COVENANT. 


Covenant by M.., the lessee of a lot of land, in 1853, that he, his executors, 
administrators, or assigns, would not do any thing upon the premises which 
might be an annoyance to the neighborhood or to the lessees or tenants of 
the lessor, their heirs or assigns, or diminish the value of the adjacent prop- 
erty; nor erect, or permit to be erected, on the lot any building nearer than 
twenty feet to the road; nor erect any building, messuage, or erection whatso- 
ever, without first obtaining the consent thereto of the lessors, their heirs or 
assigns. Subsequently, in 1858, H. took a lease of an adjoining lot by inden- 
ture containing similar covenants. In 1876, the assigns of M. began, with 
the approval of the lessor, to put up a building which would obstruct the win- 
dows of H.’s assigns. On bill by H. to enjoin A. from erecting the building, 
and the lessor from allowing it, held, that B. was without remedy. — Master v. 
Hansard, 4 Ch. D. 718. 

See 2. 


CrepitTor. — See PARTNERSHIP, 3. 
Custopy or DEEps. — See TENANT FOR LIFE. 


DamaGes. — See Company, 2; Conrract; Measure or DAMAGES. 
Demanp. — See Raitway, 1. 
DeEMURRAGE. — See CHARTER-Party, 1. 


DEVISsE. 

1. Testator devised his freehold property at M., in trust for his two children. 
He never had any freehold property at M., but had some in R., to which M. 
adjoined, and in the parish of which M. was, but no mention of any property 
in R. was made in the will. Held, that the freehold in R. descended to the 
heir-at-law, as being undisposed of. — Barber v. Wood, 4 Ch. D. 885. 

2. Under a general devise charged with debts or legacies, estates held in 
fee by the testator as trustee do not pass. — Jn re Bellis’s Trusts, 5 Ch. D. 504. 
Directors. — See Company, 1, 6; Uttra Vires. 
Discretion. — See Trust, 2. 

Domestic Retations. — See HusBAND AND WIFE. 
EAseMENT. + See COVENANT. 


ELECTION. 


In 1848, P. & Son by deed covenanted to pay to trustees named therein a 
sum not exceeding £15,000 advanced and to be advanced to them by P.’s 
wife, in trust for such persons as she should by will or deed appoint, and, in 
default thereof, for her separate use for life. In 1851, by deed containing no 
power of revocation, she appointed that, after her and her husband’s deaths, 
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the funds should be held for the benefit of her two sons and her two daughters, 
in equal fourths; the daughters for life, remainder to their ‘‘children.”” In 
1863, the advances had been more than £15,000; and the wife undertook by 
a third deed. also containing no power of revocation, to revoke the appoint- 
ment of 1851, appointed the trust fund of 1548, and £20,000 more advanced to 
the firm by her, after the death of herself and her husband, to her children 
as before. The husband died in 1865. Subsequently, in 1865 and 1866, the 
wife undertook to make alterations in the appointments of 1843, also by 
deeds without power of revocation. In 1867, she made a will, undertaking to 
revoke all her appointments; gave her real estate to her son J., subject to a 
payment of £10,000 to her son W. She gave and appointed all her interest 
as it stood on the books of the firm of P. & Son, and certain railroad stock 
specified, and all the residue of her personal estate, in trust to her two daugh- 
ters for life, remainder to their ‘‘ children or remoter issue.’’ She had at this time 
a balance on the firm books in her favor; and the railroad stock, amounting 
to £10,000, had been purchased by the firm, by her direction, from a portion 
of the balance to her credit on said books. In 1873, the son J. died, leaving 
children and a will dated 1867, by which he left all the real estate to which he 
was or should be in any way entitled at his death to his oldest son. In 1874, 
the wife died, possessed of real estate of greater value than the amount she 
had appointed to her son J., in 1851, and of personal estate exceeding the 
£35,000 appointed in 1848 and 1863, as aforesaid; but she had only £10,000 
in railroad stock. After her death, the £10,000 mentioned in her will 
was paid to W. The two daughters above named both had children. The 
action was begun to obtain a declaration of the rights of the various par- 
ties under the deeds and the will. Held, that all persons claiming under the 
will were bound to elect between the benefits conferred by the deeds and those 
conferred by the will; that J.’s estate must elect and make good to the disap- 
pointed legatees what was meant for them in the will; and that the real estate 
left to J. by his mother was liable for this amount, exclusively. As to the 
rights created under the deed of 1863, if any, no decision would be made, as 
it might prejudice the interests of the children of the daughters thereunder. — 
Pickersgill vy. Rodgers, 5 Ch. D. 163. 


Estate For Lire. — See Construction, 2. 
Estate Tart. — See Construction, 2. 


EVIDENCE. 

1. Action for possession of real estate. Plaintiff proved that W., the pur- 
chaser, died in 1868 seised in fee, without issue and intestate; that the 
descendants of W.’s paternal grandfather were all dead, and that plaintiff 
was heir-at-law of W.’s paternal grandmother. He put in evidence wills and 
other documents, in which no mention was made of anybody of nearer kin 
than plaintiff, except those proved to be dead. On W.’s death, an advertise- 
ment was put in the newspapers for his heir-at-law; but nobody able to prove 
any thing came forward, except the coheiresses of the mother of W., to whom 
the defendants had attorned. The defendants showed, by wills and other 
documents, that the father of W.’s paternal grandfather was J. W.; that he 
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had another son, N., alive in 1755; and he had a sister, Mrs. M., a widow, and 
alive in 1755; and that the wife of J. W. was S. B. The defendants claimed 
that the plaintiff should give some evidence as to the extinction of these lines 
of descent which were preferable to his own. Heid, that there was evidence 
for the jury to find for the plaintiff.— Greaves v. Greenwood et al., 2 Ex. 
D. 289. 

2. By 32 & 33 Vict. c. 68, § 2, the parties to a suit for breach of promise 
of marriage may give evidence; but no plaintiff shall recover, ‘‘ unless his or 
her testimony shall be corroborated by some other material evidence in sup- 
port of such promise.’’ Plaintiff swore that the defendant, by whom she was 
with child, had promised to marry her, and he denied it. Her sister testified 
that she upbraided him for his conduct; and he said ‘‘ he would marry her, and 
give her any thing,’’ but he must not be exposed. After plaintiff was brought 
to bed, the sister said she overheard him offer her money to go away, and the 
plaintiff said to him, ‘* You always promised to marry me, and you don’t keep 
your word.’’ The jury found for the plaintiff for £100. Held, that there 
was not sufficient evidence, according to the statute, to support the plaintiff’s 
case. — Bessela v. Stern, 2 C. P. D. 265. 

3. Indictment for obtaining money under false pretences. The prisoner 
was time-keeper, and C. was paying clerk, to a colliery company. Every fort- 
night the prisoner gave C. a list of the days worked by each man; and C. 
entered them in a time-book, together with the amount due each one. On 
pay-day, the prisoner had to read from the time-book the number of days so 
entered, and C. paid them off. While the prisoner read, C. looked on the 
book also. Heid, that C. might refresh his memory as to the sums paid by 
him to the workmen, by referring to the entries in the time-book. — The 
Queen v. Langton, 2 Q. B. D. 296. 

4. Gift of residue in trust to A. for life, remainder for all or any of her 
children who should attain twenty-one or marry. A. died in 1876, having had 
four children. One child, a minor, petitioned to have herself declared the 
only person entitled, on the ground that the other children of A. were ille- 
gitimate. The evidence of A.’s husband that, after the birth of the petitioner, 
A. left him, and that they had never since been or lived together as husband 
and wife, but that A. had lived with another man, was admitted; and the peti- 
tioner was declared solely entitled. — Jn re Yearwood’s Trusts, 5 Ch. D. 545. 

See NEGLIGENCE, 2; WILL, 5, 7. 


EXeEcuTORS AND ADMINISTRATORS. — See WILL, 1. 


Factor. 


H., a commission merchant and tobacco dealer, sold, through his agent K., 
to the plaintiff, a lot of tobacco lying in bond at the dock. The tobacco, 
according to the usage practised between the parties, remained at the dock 
uncleared in the name of H.; but the transaction was entered in H.’s books as 
a sale; and Dec. 3, 1875, an invoice of sale by H. to the plaintiff was sent to 
the latter, and, Dec. 31, he paid for the tobacco in full. The usage had been in 
such cases for the plaintiff to receive the tobacco in instalments, as he wished 
it to manufacture, in which case he would send dock dues and charges for the 
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portion he wanted, and that portion would be discharged and forwarded by 
H.; but in this case none of the lot had been sent, and March 9, 1876, H. 
absconded, and, March 15, was adjudged bankrupt. Meantime, Jan. 26, 1876, 
he had pledged the tobacco to the defendants, and given them the dock war- 
rants, and transferred the tobacco into their name. He represented it to be 
his property, and they had no knowledge that the plaintiff claimed it. The 
court had power to draw inferences of fact. Held, that the plaintiff was enti- 
tled to the tobacco; and that H. had no authority to sell or pledge the 
tobacco while lying in the dock in his name, but only to clear and forward 
it to the plaintiff. — Johnson v. The Crédit Lyonnais, 2 C. P. D. 224. 


PRETENCEs. 


Indictment for obtaining money under false pretences. Prisoner was a 
pedler, and induced a woman to buy some packages, which he called good 
tea, but which turned out to be three-quarters foreign and deleterious sub- 
stances. The jury found that he knew the character of the stuff, and that he 
falsely pretended it was good, with intent to defraud. Held, that the convic- 
tion must stand. — The Queen v. Foster, 2 Q. B. D. 301. 


Ferry. 

A ferry cannot maintain an action for damage to its traffic against a rail- 
road or bridge company which has provided a foot or other bridge, and thus 
drawn off travel from the ferry. Reg. v. Cambrian Railway Co. (L. R. 6 


Q. B. 422) overruled. — Hopkins et al. v. The Great Northern Railway Co., 
2 Q. B. D. 224. 


Fipuciary RevLation. — See Company, 8. 
Fraup. — See Company, 5, 7, 8. 
Fraups, STaATuTe oF. —See STaATuTE OF FRaAups. 


FREIGHT. 


Charter-party by the defendants to convey a cargo of railway iron from 
England to Taganrog, Sea of Azof, or “ so near thereto as the ship could safely 
get,’’ consigned to a Russian railway company. The ship arrived, Dec. 
17, at Kertch, a port three hundred miles by sea and seven hundred by land 
from Taganrog, where the captain, the plaintiff, found the sea blocked up with 
ice, and unnavigable till April. Against the orders of the charterers, who 
notified him that they would hold him responsible, he proceeded to unload the 

cargo; and, there being nobody to receive it, he put it in charge of the cus- 
' tom-house authorities there. The consignees claimed it; and, on their pro- 
ducing the bill of lading and charter-party, it was delivered to them, against 
the captain’s claim that it should be retained for the freight. A receipt was 
given to the effect that the cargo was received ‘‘ on the power of the charter- 
party and the bill of lading.’’ Held, affirming the judgment of the Queen’s 
Bench Division, that the captain was entitled to no freight, not even pro rata. 


— Metcalfe v. The Britannia Iron Works Co., 2 Q. B. D. 423 ; 8. c. 1 Q. B. D. 
613 ; 11 Am. Law Rev. 282. 
See MortTGaGeE. 
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GENERAL AVERAGE. 

A captain burnt some spars and a part of the cargo, to keep the donkey engine 
running to pump the ship in bad weather, and thus saved her. The ship sailed 
properly equipped with coals; but they ran short, owing to unexpected bad 
weather. Held, a case for general average. — Robinson v. Price, 2 Q. B. D. 
295; s. c. 2Q. B. D. 91, 11 Am. Law Rev. 695. 


Girt To Executor. — See Bequest, 1. 
Guaranty. — See Company, 7; PARTNERSHIP, 2. 


HusBAND AND WIFE. 


1. A wife cannot commit larceny from her husband, no matter whether she 
has been guilty of adultery or not. — The Queen v. Kenny, 2 Q. B. D. 307. 

2. The wife of G. received a legacy, given her for her separate use, in the 
form of a banker’s draft, to her order for the amount. She indorsed it to her 
husband; he indorsed it in blank, and deposited it to his own account. He 
died a few days after. Held, that the wife was entitled to the amount of the 
draft. — Green v. Carlill, 4 Ch. D. 882. : 

3. W. sold to T. a claim, which he had by right of his wife, to certain 
engravings, once the property of Turner, the artist, who died intestate in 
respect of them. W., T., and W.’s wife died in the order named, and W.’s 
executor’s brought suit against T.’s representatives to set aside the sale. 
Held, on the preliminary objection that the wife’s representative was the 
party who should have sued, that the suit was properly brought by W.’s ex- 
ecutors. — Widgery v. Tepper, 5 Ch. D. 516. 

See EvpEnce, 4. 


— See EvipEnce, 4. 


INSURANCE. 


The ship F. was insured while lying in the docks under repair, for ‘the 
space of twelve calendar months,’’ from Jan. 24, 1872, to Jan. 23, 1873. The 
clause as to time was written in upon a printed blank, designed for a voyage 
policy; and some of the words, such as ‘“ present voyage,”’ inconsistent with 
the tenor of a time policy, had not been erased. The vessel was found to 
have been unseaworthy by the jury, though without the knowledge of the 
owner. Held, that the policy was a pure time policy, notwithstanding the 
printed words not erased; and the court reiterated the rule laid down in 
Gibson v. Small (4 H. L. C. 353), and repeated in subsequent cases, that in 
time policies there is no implied warranty of seaworthiness. The insured 
fails to recover, only when he had knowingly sent the ship to sea in an un- 
seaworthy condition. — Dudgeon v. Pembroke, 2 App. Cas. 284. 


InTEREST. — See Bonps; Trust, 1. 
Joint — See WILL, 6. 
Jury. — See Line, AND SLANDER. 


Lacues. — See Company, 2; Trust, 1. 
7 
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LANDLORD AND TENANT. 

Defendant hired plaintiff’s furnished house from May 7. She went to the 
house on that day, and had her horses put in the stable; but she perceived a 
bad smell, left the house, and removed her horses at once. ‘The house was 
found to be untenantable from bad drainage, and the plaintiff put it in order, 
and tendered it to defendant, May 20. She refused to accept it. Held, that 
she was not liable. When a furnished house is let, there is an implied con- 
dition that it is tenantable at the beginning of the term. If it prove other- 
wise, the tenant may throw up the bargain. — Wilson v. Finch Hatton, 2 Ex. 
D. 336. 

See Lease, 1, 2. 


Larceny. — See Hussanp AND WIFE, 1. 


LEASE. 


1. Lease not under seal for three years,. with right in the tenant to remain 
on three and a half years more at the same rate, held to be within the Statute 
of Frauds, and of 8 & 9 Vict. c. 106, § 3. — Hand v. Hall, 2 Ex. D. 318. 

2. B. conveyed an eating-house in lease, and covenanted that he would not 
let any house in that street ‘‘ for the purpose of an eating-house;’’ but it was 
provided that the covenant should not bind B.’s heirs or assigns. He then 
let another house in the street, and the lessee covenanted with him that he 
would not carry on any business there without a license from B. Both leases 
were assigned, and the assignee of the first brought action against the assignee 
of the second and B., to restrain them, respectively, from carrying on and 
allowing to be carried on the business of an eating-house. Held, that the 
covenant was not broken. — Kemp y. Bird, 5 Ch. D. 549. 

See LANDLORD AND TENANT; STATUTE OF LiMITATIONS, 2. 


LeGacy. — See 1. 
Lex Domicitu. — See MARRIAGE. 
Lex Conrractus. — See MARRIAGE. 


LIBEL AND SLANDER. 


Defendant was agent for C. & Co. and M. & Co., proprietors of certain 
musical and dramatic copyrights, and received the fees for their representa- 
tion in theatres and concert-rooms. The plaintiffs were singers, and put the 
following advertisement in the Era newspaper: ‘‘ The Sisters Hartridge have 
great pleasure in thanking Messrs. Chappell & Co., Messrs. Metzler & Co., 
and others, for their kind, unhesitating permission to sing any morceaux from 
their musical publications.’’ Seeing this, defendant wrote to two concert- 
hall proprietors, where the plaintiffs were singing, to the effect that the said 
advertisement was calculated to mislead them into incurring penalties under 
the Copyright Act, as the said C. & Co. and M. & Co. were not authorized to 
grant such permission; and he had been assured by them that they had not 
given such permission, and that the said proprietors had a poor opinion of con- 
cert-hall performances; and he added that he knew the lady advertisers had no 
such intention of so misleading them. Held, on a motion to set aside a non- 


DIGEST OF THE ENGLISH LAW REPORTS. 99 


suit, that the letters contained matter which might be libellous; and that the 
question should have been left to the jury. — Hart et al. v. Wall, 2C. P. D. 
- Lien. — See CHARTER-PARTY, 1; VENDOR’S LIEN. 

LirE SALVAGE. — See SALVAGE. 

Limitations, STATUTE OF. — See STATUTE OF LIMITATIONS. 
LiquipaTED DAaMAGEs. — See ConTRACt. 
Loan. — See PARTNERSHIP, 3. 
MANSLAUGHTER. — See MurRDER. 
MARINE INSURANCE. — See INSURANCE. 
Market. — See SALE, 2. 


MARRIAGE. 


B. and S., Portuguese subjects, and first cousins, went through the form of 
marriage, in 1864, in London, in accordance with the requirements of English 
law. Subsequently they both returned to Lisbon, and live there still, and 
have never lived together as husband and wife. By the law of Portugal, mar- 
riages between first cousins are null and void. A petition by the wife, S., 
for nullity of this marriage was refused. — Sottomayor, otherwise De Barros 
v. De Barros, 2 P. D. 81. 


MasTER AND SERVANT. 

1. The defendants employed the plaintiff with other workmen, and also a 
steam-engine, with an engineer, in sinking a shaft in theircolliery. When the 
work was partly done, they employed W. under a verbal contract to finish it. W. 
was to employ and pay the plaintiff and the other workmen. The engine and 
engineer were under his control; but the engineer’s wages were to be paid by 
the defendants. The plaintiff was injured through the negligence of the 
engineer. Held, on appeal, that the defendants were not liable. Rourke v. 
The White Moss Colliery Co., 2 C. P. D. 205; s. c. 1 C. P. D. 556; 11 Am. 
Law Rev. 286. 

2. Defendant was proprietor of a cab, which was run over the plaintiff 
while being furiously driven by the cabman. The contract between the pro- 
prietor and the cabman was that the cabman should have the cab each day 
for as long as he chose, and pay therefor 16s. per diem. If he took more, he 
pocketed the surplus; if less, he made up the deficit. When the accident 
happened, the cabman had returned with the cab for the day; but, on 
approaching the stables, thought he would drive by a quarter of a mile toa 
tobacconist’s and get some snuff. On his return, being drunk, he ran over 
the plaintiff. Held, that the defendant was liable. — Venables v. Smith, 
2 Q. B. D. 279. 

See NEGLIGENCE, 1. 


MEAsuRE OF DAMAGES. 
A ship, owing to being unseaworthy, was one hundred and twenty-seven 
days on a voyage usually made in sixty-five. In consequence of the delay, 
_ the cargo had to be sold at a lower rate, the market having fallen, and 
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the assignee brought suit for damages. Held, reversing the judgment of the 


Admiralty Division, that he could not recover for loss of profits from a 
reduced market. — The Parana, 2 P. D. 118; s.c. 1 P. D. 452; 11 Am. Law 
Rev. 691. 


Mispescription. — See Devise, 1. 
Mistake or Law. — See Company, 1. 


MOortTGAGE. 


Dec. 1, 1874, M., the owner of a vessel, mortgaged it to the plaintiffs for 
£7,500. Jan. 4, 1875, defendants, in ignorance of the mortgage, advanced 
M. £3,000 on security of a cargo shipped by M. on nominal freight of 1s. per 
ton. Feb. 2, 1875, M. again mortgaged the vessel to the plaintiffs for £4,000. 
Feb. 19, M. and the defendants sold the cargo to J., on terms of freight 
being paid at 55s. per ton. Feb. 22, the defendants advanced £9,000 
more to M. Feb. 26, M. assigned to defendants the freight at 55s. per 
ton, as security for their advances. On the arrival of the vessel, the plaintiffs 
took possession. The defendants acquired J.’s rights. Held, on appeal, 
reversing the decision of the Common Pleas, that the plaintiffs were entitled 
to ls. freight, and not to 55s. — Keith et al. v. Burrows et al.,2 C. P. D. 163; 
s. c.1C. P. D. 722; 11 Am. Law Rev. 508. ; 


MurRDER. 


A man indicted as an accessory after the fact to murder may be convicted 
as an accessory after the fact to manslaughter. — The Queen v. Richards, 
2Q. B. D. 311. 


NEGLIGENCE. 


1. The defendant was a coal merchant; and, in delivering coals to a cus- 
tomer, one of his men left the coal grate in the sidewalk open, and the female 
plaintiff, without negligence on her part, fell in and sprained her ankle. It 
was the sole duty of the servant to deliver coals for defendant to his custom- 
ers. It was objected, on the strength of Pickard v. Smith (10 C. B. N. s. 
470), that the customer, as occupier of the premises, was responsible for the 
grate’s being open. Held, that defendant was liable. — Whiteley and Wife v. 
Pepper, 2 Q. B. D. 276. 

2. Plaintiff was a third-class passenger on defendant’s underground rail- 
way; and at the G. station three persons got in, and stood up, the seats in the 
compartment being already full. The plaintiff objected to their getting in; 
but there was no evidence that defendant’s servants were aware of it, and 
there was evidence tending to show that there was no guard or porter present 
at the G. station. At the next station the door was opened and shut; but 
there was no evidence by whom. Just as the train started, there was a 
rush by persons trying to get in; the door was thrown open; the plaintiff 
partly rose to keep the people out; the train started; the plaintiff was pitched 
forward, and caught with his hand by the door-hinge to save himself; a porter 
pushed the people away, just as the train was entering the tunnel, and slammed 
the door to, and thereby plaintiff’s thumb was caught and injured. Held, by 
a divided court, that, on these facts, there was evidence from which the jury 


DIGEST OF THE ENGLISH LAW REPORTS. 101 


might find negligence on the part of the defendants. —Jackson v. The Metro- © 
politan Railway Co., 2C. P. D. 125; s. c. Law Rep. 10 C. P. 49. 
See MasTER AND SERVANT, 1, 2. 


Notice. — See Bitts anp Norges, 1. 
Novation. — See PARTNERSHIP, 1. 


NUISANCE. 


A person having an artificial drain under his house is bound so to keep it 
as not to do injury to his neighbor, although he has been guilty of no neg- 
ligence, and the existence of the drain was not in any way known to him. 
Humphries v. Cousins, 2 C. P. D. 239. 


Evipence. — See WIL, 5, 7. 


PARTNERSHIP. 


1. Prior to April 16, 1872, H. & E. were partners under the firm of H. 
& Co., and by the name of the ‘*L. M. Bank.’ April 16, 1872, W. and 
J. H. were admitted partners; April 29, 1872, H. died; and May 23, 1874, 
E. died. The business was, during all this time, carried on under the 
same firm name and designation, and the customers of the same knew of the 
various changes. In December, 1875, the firm went into liquidation. The 
business of the bank was to receive money on deposit, for which they gave 
notes signed ‘‘ H. & Co., I. M. Bank ;’’ and, when a customer changed his 
deposit, his note was given up, and another made out tohim. The claims in 
this action were by depositors against the estate of H. Some of the claim- 
ants had left their deposits unchanged from H.’s death, and some had 
changed them; and all had received interest from the firm up to its suspen- 
sion, and a dividend in the settlement of the firm’s affairs, ‘‘ for money lent 
and advanced ”’ to the bankrupts. Held, that they had no claim against the 
estate of H., but that there had been a complete novation, — a new liability 
had been substituted for the old. — Bilborough v. Holmes, 5 Ch. D. 255. 

2. J. gave a guaranty for £1,000 to a bank, in favor of A. & Co., of which 
firm he told the bank he was a member, though he did not wish the fact to 
be known. A. subsequently went into bankruptcy as ‘* A. & Co.;”’ and the 
bank filed proof of a claim against the firm, and brought a suit at law against 
J., as being a partner. J. filed a petition in equity to restrain, and denied 
the partnership. The claim against J. was settled; and the bank gave up 
the guaranty to J., indorsed in payment and discharge thereof, and ‘ also of 
all claims against J. in reference to us in connection with A. & Co.’’ Held, 
that the indorsement did not preclude the bank from proving against A. & 
Co. in bankruptcy, though J. must be held to have been a partner. — Ex 
parte Good. Inre Armitage, 5 Ch. D. 46. 

3. By deed of partnership, dated Oct. 10, 1868, B. & H. agreed to be- 
come partners on the terms therein mentioned, the partnership to continue 
fourteen years under the name of B. & Co. The capital was to be £30,000, of 
which £15,000 was the good-will of the business. B. put in £1,000, and H. 
£4,000, and the remaining £10,000 was to be raised ‘‘ by way of loan ’’ under 
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Bovill’s Act, 28 and 29 Vict. c. 86, “‘in sums of £500, from persons willing 
to advance the same for the purpose of the said partnership; and the said 
capital shall be divided into sixty equal parts of £500 each,’’ of which B. was 
to be the owner of seventeen, and H. of twenty-three; ‘‘ and the remaining 
twenty equal parts or shares shall be considered as appropriated to or for the 
benefit of the person or persons so advancing money by way of loan, as afore- 
said, on the proportion on which the same shall be advanced by them respec- 
tively.’’ The capital was not to be drawn out of the business during the 
continuance of the partnership. Then followed a clause that the partners 
were to conduct the business to the best of their ability. The profits were to 
be paid out each year to persons holding £500 shares, according to the number 
thereof; and, on the expiration or earlier termination of the partnership, the 
parties thus making ‘‘ advances by way of loan’’ were to be repaid the same, 
less what might have been overpaid them by way of profits. The other provi- 
sions usual to partnership articles were contained in these. About the same 
time, a deed was made between one D. and the partners B. & H., reciting the 
partnership papers, and that D. had agreed to advance them £2,500 under 
Bovill’s Act, by way of loan, to carry on their business, which B. & H. 
agreed to repay within six months after the termination of the partnership; 
that B. & H. should observe all the provisions of the partnership articles, and 
the latter should be always open to D.’s inspection; that B. & H. would make 
out yearly accounts, and pay D. either five-sixtieths of the profits, or such a 
proportion of all the profits as D.’s advance bore to the whole capital; that, if 
either partner became bankrupt, the other should pay D. his advance and 
profits due him in full; that, within six months after the termination of the 
partnership, said £2,500 should be repaid ‘‘ out of the assets ’’ of the firm ; 
and that if, at the end of the business, the amounts paid D. as profits turned 
out to exceed the whole profits of the business, D. should refund the excess, 
not exceeding £2,500. There followed an arbitration clause. Bovill’s Act 
provides that “ the advance of money to a firm upon a contract that the lender 
shall receive a rate of interest varying with the profits, or a share of the prof- 
its, shall not of itself constitute the lender a partner.’’ Held, that the act 
was declaratory of the common law; and that, at common law, D. was liable, 
as a partner, for the whole of the partnership debts. — Pooley v. Driver, 5 Ch. 
D. 458. 
PenALty. — See ConTRACctT. 
PLEADING AND Practice. — See Murper; Raiiway, 1. 
Post-Orrice Appress.— See Bitts AND Nores, 1. 


Precatory Trust. —See Trust, 3. 


PRESCRIPTION. 


A sea-wall had been maintained, time out of mind, along a creek on which 
plaintiff and defendant each had land. It was necessary now and then to put 
fresh material on the top of the wall, to keep it up to a proper height. 
Defendant neglected to ‘‘ top’’ his wall, and, in consequence, the sea flowed 
over and injured not only his own land, but also that of plaintiff. Held, that 
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there was no evidence of a prescriptive liability of any one abuttor to main- 
tain his wall for the protection of the others; and the common law created no 
such liability on the frontagers. — Hudson v. Tabor, 11 Q. B. D. 290; 8. ¢. 
1 Q. B. D. 225. 
Prima Facre Proor. — See Evipence, 1. 
PrincipaAL AND AGENT. — See Factor. 
PROBATE. — See WILL, 3, 7. 


Promotion Money. — See Company, 5, 8. 


Proor or 

Where a widow was entitled to an annuity, during life or widowhood, out 
of property bequeathed to her sons, and the sons had given bonds for the pay- 
ment of the same, and then went into bankruptcy, held, that the value of her 
claim was capable of being fixed and proved through the report of an actuary. 
— Ex parte Blakemore. In re Blakemore, 5 Ch. D. 372. 


RAILWAY. 


1. A person was informed against under 8 & 9 Vict. c. 20, § 145, for not 
showing his ticket on a railway company’s carriage, for which offence a by-law 
of the company required him ‘‘to pay the fare from the station whence the 
train originally started to the end of his journey.’’ Held, that to recover 
under this by-law, there must have been a demand of the specific sum due 
thereunder in the particular case complained of. — Brown v. The Great Eastern 
Railway Co., 2 Q. B. D. 406. 

2. By the Railway and Canal Traffic Act (17 & 18 Vict. c. 31), § 2, 
railway companies are forbidden to ‘‘ give any undue or unreasonable prefer- 
ence or advantage to, or in favor of, any particular person or company,” in 
the matter of carrying and forwarding traffic. Plaintiff had a brewery at B., 
where there were three other breweries. The latter were connected with the 
M. Railway; plaintiff was not. In order to get some of the freight from the 
three breweries for themselves away from the M. railway, the defendant com- 
pany carried their goods from the breweries to their freight depot, free of 
charge, and still made a profit on the transportation. They made a charge to 
the plaintiff for the same service. Held, that this was ‘‘ undue preference ”’ 
within the act, and the plaintiff could recover an amount equal to the cost 
of carting his goods to the defendant’s depot. — Evershed v. The London & 
Northwestern Railway Co., 2 Q. B. D. 254. 

See Company, 1, 2; Ferry; NEGLIGENCE, 2. 


Rape. 

The prisoner was consulted by the prosecutrix, a girl of nineteen, with her 
mother, for fits. He said the difficulty was, that ‘‘ Nature’s string wanted 
breaking.” Without knowing what that meant, the girl consented to his 
remedy; and, under pretence of performing a surgical operation, he had carnal 
intercourse with her, she being wilfully and fraudulently induced to believe 
that it was merely medical treatment. Held, that he was guilty of rape. The 
judges all intimated a wish that the point decided in Reg. v. Barrow (Law 
Rep. 1 C. C. 156) might be reconsidered. — The Queen v. Flattery, 2 Q. B. 
D. 410. 
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ReMoreneEss. — See Construction, 2. 
Requrst. — See Trust, 3; 1. 
Revocation. — See ELection; WILL, 6. 


SALE. 

1. March 3, 1876, D., a broker, bought for B. & Co., his undisclosed princi- 
pals, certain dry goods lying at the K. Docks consigned to C., payment to be 
made in fourteen days. C. signed a delivery order to the Docks’ superintend- 
ent to the order of D. D. indorsed it to B. & Co. B. & Co. indorsed it to 
plaintiffs, as security for advances. March 18, being prompt day, plaintiffs 
sent the delivery order to the Docks’ office, with the request to hold the order, 
and have warrants made out as soon as possible. He was told the goods 
would be ready for delivery on the 20th; and a clerk was sent to the Docks’ 
warrant office with the order, where he arrived at 3 p.m. Meantime D., hearing 
that B. & Co. had suspended, paid C. for the goods, sent to the Docks’ warrant 
office, and obtained a warrant for the goods in the name of C. before the other 
order arrived, had C. indorse the warrant to him, and give him a second deliv- 
ery order. The Docks Company returned the first delivery order unexecuted, 
and plaintiffs brought suit against C., D., and the company. It is a usage of 
the London Dry Goods Market, that a broker who does not disclose his princi- 
pal is liable as surety for the latter’s default. Held, that the unpaid vendor’s 
lien had passed to D., who was surety for R. & Co., and the plaintiffs gained 
no title. — Jmperial Bank vy. London & St. Katherine Docks Co., 5 Ch. D. 195. 

2. A man brought in pigs from his infected herd, out of which many had 
died, and had them sold, expressly stating that they were to be taken with all 
faults. Held, that at common law, as well as by the Contagious Diseases 
(Animals) Act, 1869, he was liable in damages to the buyer, on whose hands 
the pigs died. —Ward v. Hobbs, 2 Q. B. D. 331. 

3. N. undertook to sell to E. three farms. The agreement to purchase 
was signed Sept. 3, 1873, and payment was to be made and possession 
given Sept. 29 following. In case the purchase was not completed on that 
day, the purchaser was to pay interest to such reasonable date as might 
be agreed upon. On that day it turned out that the seller had not a legal 
title to the property, and the purchaser refused to accept the same, and after- 
wards, when the seller offered him a clear title, persisted in his refusal. Held, 
that time was of the essence of the contract, and therefore the refusal was 
justified. — Noble v. Edwards, 5 Ch. D. 378. 

4. The defendants were auctioneers, and issued a list headed: ‘ Great 
Western Railway Co., catalogue of unclaimed property, which will be sold by 
auction by Messrs. H. & E., on Tuesday, November 7, or following day. By 
order of the directors of the above company,’’ &c. There were the following 
conditions also printed on the same document: ‘‘ The lots to be cleared away 
within three days after the sale, at the purchaser’sexpense. If any deficiency 
arise, or from any cause the auctioneer shall be unable to deliver any lot .. . 
then, in such case, the purchaser shall accept compensation. Upon failure of 
complying with the above conditions, the money deposited in part payment 
shall be forfeited. All lots unclaimed within the time aforesaid shall be 
resold by public or private sale, without further notice, and the deficiency 
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made good by the defaulter.”” Plaintiff bought a lot on Wednesday, and paid 
his deposit, but did not go for the goods till Monday, when he was told the lot 
had been delivered to another party. A witness said that he saw the goods 
Saturday morning in process of being delivered. Defendants claimed that 
they were not liable, on the ground that they were the agents merely of the 
railway company, and, also, on the ground that plaintiff was bound to take 
the goods within three days, that being a condition precedent. Held, that 
there was evidence of a personal contract on the part of the defendants, and 
that the condition to remove the goods was not a condition precedent.— Woolfe 
v. Horne, 2 Q. B. D. 355. 
See Company, 5; Factor; VENDOR’s LIEN. 


SALVAGE. 

The crews of a pilot cutter and three boats, all of the Scilly Islands, saved 
ten of the passengers of the wrecked German steamship, the Schiller. Sub- 
sequently, some of the specie on the Schiller was recovered by divers; and the 
owners, masters, and crews of the cutter and boats made a claim for salvage 
out of said specie. Held, that they were entitled. — The Cargo ex Schiller, 
2P. D. 145; s. c. 1 P. D. 473; 11 Am. Law Rev. 702. 


Sea-waLi. — See PrescriIpPTION. 
SEAWORTHINEsS. — See INSURANCE. 
SHIPPING AND ApMIRALTY. — See CHARTER-PARTY, 1, 2; FREIGHT; GEN- 
ERAL AVERAGE; INSURANCE; MorTGAGE; SALVAGE. 
SLANDER. — See LIBEL AND SLANDER. 
SoricitorR AND CLIENT. — See ATTORNEY AND CLIENT. 
Statute. — See Construction, 3; EvipENcE, 2 
SratTuTe oF Fraups. — See Lease. 


STATUTE OF LIMITATIONS. 


1. Demurrer that the following note did not revive a debt otherwise barred 
by the statute: ‘‘ Your note . . . forwarded to me here. I return to S. about 
Easter. If you send me there the particulars of your account, with vouchers, 
I shall have it examined, and check sent to you for the amount due; but you 
must be under some great mistake in supposing that the amount due to you is 
any thing like the sum you now claim.’’ Demurrer overruled. — Skeet v. 
Lindsay, 2 Ex. D. 314. 

2. In 1783, a lease was granted for ninety-nine years, and there was en- 
joyment under the lease until 1876, when an action was brought for posses- 
sion, on the ground that the lease was void under 13 Eliz. c. 10. Demurrer 
that the claim was barred by the Statute of Limitations. Held, that the lease 
was voidable, not void, and that consequently the statute did not begin to 
‘run till the action was brought. — Governors of Magdalen Hospital v. Knotts, 
5 Ch. D. 175. 

See Company, 2. 


StroppaGE TRANsiTU. — See Britt or LapinG; VENDOR AND Pur- 
CHASER; VENDOR’s LIEN. 
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Sunstirution. — See Construction, 1. 
SynpicaTE. — See Company, 8. 


TENANT FOR LIFE. 


A tenant for life was allowed by the court to retain possession of the title- 
deeds, as against the remainder-man, who applied to have them deposited in 
court. — Leathes v. Leathes, 5 Ch. D. 221. 


Time. — See Contract; Sate, 3. 
Time Poticy. — See INSURANCE. 


Trust. 


1. In 1807, a testator left a will, with the following clause: “ I appoint my 
executor, Charles E., my youngest brother, to be trustee for the following 
legacies,’ naming them: ‘‘ Considering that money will be more essential to 
my brother Samuel than a distant possession of land, I bequeath to Samuel, 
during his natural life, the interest of £3,000; and, after his death, to his 
eldest son, James, by his last wife, Margaret J., or M. or E., till he attains 
twenty-one, and then to obtain the principal. I order that my youngest 
brother, Charles E., shall be liable to all my lawful debts of every description, 
and pay them as soon as he can; and also pay my legacies when regularly 
due; .. . and, to enable him to do this, I bequeath unconditionally to him 
all my estates . . . in Armagh. I also bequeath to him . . . all my estates 

- in Louth or elsewhere.’? The legacy of £3,000 to Samuel was not paid; 
but, in 1833, his son accepted £300 in settlement, on the ground, urged upon 
him by Charles’s representative, that he was entitled to nothing, as being 
illegitimate. In 1872, a bill was filed by parties interested under his claim, 
asking that the composition of 1833 be set aside as unconscionable, and the 
£3,000, with interest, be declared well charged upon the estates and for general 
relief. Held, that the agreement of 1833 was null and void, — all the parties 
having plainly proceeded upon the assumption that the question of the 
illegitimacy of Samuel’s son decided his right; whereas, on the words of 
the will, that had nothing to do with it; that there was created a trust in 
respect of the £3,000 on the estates in Armagh bequeathed to Charles 
(quere as to the Louth estate, that point not having been disputed), and con- 
sequently the Statute of Limitations did not apply. Interest on the legacy 
was, however, allowed for six years only, on the ground that no direct pro- 
ceedings had been taken to enforce the claim before 1872. — Thomson v. East- 
wood, 2 App. Cas. 215. 

2. A testator devised his property to trustees upon trust, inter alia, that 
they should, ‘‘in their discretion and of their uncontrollable authority, pay 
and apply the whole or such portion only of the annual income . . . as they 
shall think expedient to or for the clothing, board, &c., for the personal and 
peculiar benefit and comfort of my dear wife.’”? One of the trustees was 
residuary legatee. The wife was an insane person, and had property in fee 
in her own right. Held, that the court would not make a decree that the 
trustees ‘‘ should exercise such discretion by paying and applying such por- 
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tion only of the income of the estate of the testator as with the income from 
other sources will make up’’ the amount needed for the wife’s support, &c. 
The court would not interfere with the exercise of the discretion given to 
the trustees by the will. — Gisborne et al. v. Gisborne et al., 2 App. Cas. 300. 

3. Residuary bequest to trustees to hold ‘in trust for such of my nieces, 
M. and N., as shall be living at my death, my desire being that they shall dis- 
tribute such residue as they think will be most agreeable to my wishes.’ 
Held, that M. and N. took absolutely for their own benefit. — Stead v. Mellor, 
5 Ch. D. 225. 

See Devise, 2. 

TRUSTEE. 

Trustees advanced money to A., a builder, on security of land purchased 
by A. of B., the defendant and one of the trustees, and which A. had built 
upon. The money was used partly to pay for the land, and partly to repay 
other sums which A. owed B. The plaintiff, the other trustee, knew that A. 
and B. had had business relations. A. went into bankruptcy, and the plaintiff 
filed a bill against B., his co-trustee, alleging that the security was insufficient, 
and asking that the property be sold, and that the defendant be held to make 
up the deficiency. Refused. — Butler v. Butler, 5 Ch. D. 554. 


ULTRA VIREs. 


Suit to recover money advanced by the plaintiff bank to the O. R. Com- 
pany, and secured by equitable mortgage. Under art. 50 of the articles of 
association of the company, the power of the directors thereof to borrow 
money ‘should not exceed in the aggregate, as an existing debt at the same 
time, one-half of the then actually paid-up capital.’’ Under art. 31, the 
power of the directors to borrow could be extended by one-half the votes of 
all the shareholders at a general meeting. There was no limit of the power 
of the company to borrow. Dec. 23, 1867, the directors got a credit for 
£10,000; Sept. 11, 1868, one for £5,000. Oct. 29, 1868, these acts were 
ratified by the company. Subsequently, the first credit was renewed, and 
another for £5,000 obtained, neither of which were ever ratified. The 
paid-up capital was £8,850; and in February, 1871, the amount borrowed was 
£15,000. Held, that the ratification by the company of Oct. 29, 1868, 
was within the powers of the company; but it did not authorize any similar 
transaction by the directors in the future; and all done by them subsequently 
to that date, contrary to art. 50, was ultra vires. Decree for £8,850 only. — 
Irvine v. The Union Bank of Australia, 2 App. Cas. 366. 

See Company, 2, 7. 


UsaGe. — See VENDOoR’s LIEN. 


VENDOR AND PURCHASER. 


Feb. 10, 1876, L., a merchant, and W.,a manufacturer, made an agreement 
under which W. was to supply L. with goods from time to time, and W. should 
draw upon L. bills of exchange for the invoice price, which L. should accept, 
L. having regularly a credit of £5,000. L. was to ship the goods to R. & Co., 
Shanghai, for sale on his account; sending the bills of lading by post, and 
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made out to R. & Co.’s order. W. was to have a lien on the bills of lading, 
and the goods in transit to Shanghai, or in anybody’s hands as well as upon 
the proceeds or the goods purchased therewith in the hands of the consignees, 
or in transit homewards; such lien not to be general, but to be confined to the 
particular shipment, and cease when the bills for such shipment had been 
paid by L. L. was to insure primarily for the benefit of W., as mortgagee or 
pledgee. L. promised W. to give R. & Co. notice of this agreement; but they 
had no notice of it. Under the agreement, L. ordered goods of W.; they 
were packed by W.’s packer, and marked ‘‘ Shanghai.’’ W. sent the invoice 
to L., headed *‘ L., bought of W.’’ L. wrote the packer to send the goods to 
the G., a Shanghai vessel loading at the dock. W. paid the freight to the 
dock, and the packer advised L. that he had sent the goods thither, at L.’s 
disposal. W. drew on L., at six months, for the amount of the bill of the 
goods; and L. accepted the bill. The carriers who took the goods to the dock 
notified L. that they had arrived at their warehouse, and would be sent to the 
G.; and they were shipped on board that vessel, and the bills of lading made 
out to L.’s order. He did not, however, pay the freight, and the bills of 
lading remained in the ship-owners’ hands. Subsequently, April 5, 1876, L. 
suspended payment. April 8, the G. sailed. April 12, L. filed his petition 
in bankruptcy, and, May 20, was adjudged bankrupt. The trustee in bank- 
ruptcy and W. each demanded the bills of lading before the ship reached 
Shanghai; and it was agreed that the goods should be sold, and the proceeds 
held to abide the decision of the court. Held, that W. had a right of stop- 
page in transitu until the goods reached Shanghai; and that, by demanding 
the bills of lading, he had exercised his right, and could have the bill of 
exchange accepted by L. paid out of the proceeds of sale of the goods. — 
Ex parte Watson. In re Love, 5 Ch. D. 35. 
See Britt or Laprna; 3. 


VeENpDOR’s LIEN. 


The P. Company, defendants, manufacturers of steel rails, made a contract 
for rails with S. & Co., to furnish them a certain quantity at stated times, 
delivered at Liverpool on board ships; payment to be made three-fifths net 
cash, and two-fifths by buyer’s acceptance, at four months, as each five 
hundred tons of rails were ready for shipment. The warrant signed by the 
defendant company for the delivery of the rails contained the phrase, 
‘Tron deliverable (f. 0. b.) to S. & Co., or to their assigns by indorsement 
hereon; ’’ and it was shown to be the usage of the iron trade that such war- 
rants were considered to pass the goods to the holder thereof free from ven- 
dor’s lien. Several warrants in this form were sent, with invoice and drafts, 
to S. & Co., as the instalments of rails were finished, and the rails stored at 
the company’s works. S. & Co. pledged the warrants to the plaintiff banking 
company for advances; and, before the contract was completed, and while 
some of the goods were still at the works, and some had been sent to Liver- 
pool on the order of S. & Co., and were in the railway company’s warehouse, 
S. & Co. suspended. Held, that under the above usage, the plaintiffs were 
entitled to the goods at the works, and were, moreover, entitled to those in 
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the warehouse, as being no longer in transit. — Merchant Banking Co. of Lon- 
don v. Phenix Bessemer Steel Co., 5 Ch. D. 205. 
See Britt or LapinG; SALE, 1. 


Warranty. — See INSURANCE. 


WILL. 


1. Testatrix made a will disposing of all of her property. In 1860, she 
made another, making some changes in the bequests as they stood in the first 
document. The second will contained no residuary clause, and made no 
allusion to the previous will: but it declared that ‘this is the last will... 
of me.’? Held, that the first will must be considered revoked; the second 
alone admitted to probate. — Dempsey v. Lawson, 2 P. D. 98. 

2. Clause: ‘‘ I appoint my sister . . . my executrix, only requesting that 
my nephews,”’ F. and J., ‘* will kindly act for or with this dear sister.’’ Held, 
that F. and J. were duly named executors with the sister of the testatrix. — 
In the Goods of Brown, 2 P. D. 110. 

3. Testatrix wished to revive a will and codicil dated respectively Jan. 
26, and Feb. 21, 1876, and which had been subsequently revoked. Her 
solicitor made copies of them, and had the two documents re-executed Jan. 
18, 1877. He neglected to change the reference to the date of the will made 
in the codicil, and the codicil read, ‘‘ my last will dated Jan. 26, 1876.” 
Heid, that the will and codicil should be admitted to probate. — In the Goods 
of Ince, 2 P. D. 111. 

4. Clause in will: ‘I hereby appoint one of my sisters my sole executrix.’’ 
Testator had three sisters living at the date of the will; but only one survived 
him. The court refused to grant probate to her on the ground of uncertainty. 
— In the Goods of Blackwell, 2 P. D. 72. 

5. Testator, living in Brighton, left a will appointing twelve executors 
thereof, one of whom he described as ‘‘ Percival ——, of Brighton, the 
father.’’ There was evidence that testator had an intimate friend in 
Brighton, named William Percival Boxall; that testator was accustomed to 
call him Percival, and had appointed him executor in a previous will; that 
Boxall had a son named Percival, well known to the testator; and that tes- 
tator knew no other person named Percival. This evidence was admitted to 
determine who was meant. — In the Goods of De Rosaz, 2 P. D. 66. 

6. H. made a will dated March 15, 1864, giving his property to his wife. 
Oct. 12, 1874, he and his wife made a joint will, ‘‘ in case we should be called 
out of this world at one and the same time, and by one and the same accident.”” 
There was a clause revoking all previous wills. He died Dec. 31, 1876; his 
wife surviving. Held, that the joint will was made in view of an event which 
never happened, and hence it had become and was of no effect. The other 
will was good. — In the Goods of Hugo, 2 P. D. 73. 

7. Testator used a blank lithographed form for a will to give property 
absolutely to children after the life-estate of the widow. The lithographed 
words giving to the children were marked out, and the words, ‘‘ to my only 
son, H.,’’ written in. No note was made on any part of the will to these 
alterations, and the attesting witness (one witness had died) knew nothing 
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about it. Testator left five children by a former wife, and the said son H. 
by a wife living. Testator had said to the trustee named in the will that he 
meant to provide for his son H.; and this evidence was admitted, and the will 
admitted to probate. — Dench v. Dench, 2 P. D. 60. 
See Bequest, 1, 2; Consrruction, 1, 2; Devise, 1, 2; ELEcrion; 
Trust, 1, 2, 3. 
Wiypvine Up. — See Company, 4. 


Worps. 
‘** Money, Cattle, Farming Implements, &c.’? — See Bequest, 2. 
‘* All and Every the Children or other Issue.’? — See ConstRUCTION, 1. 
‘*Uncontrollable Authority.’* —See Trust, 2. 
Act for and with.’? —See Witt, 1. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 30 Arkansas; 51 California; 43 Con- 
necticut; 27 Grattan (Virginia); 70, 71, 72, 79, and 80 Illinois; 53 Indiana; 
43 Iowa; 17 Kansas; 27 Louisiana Annual; 44 Maryland; 52 Mississippi; 5 
Nebraska; 11 Nevada; 64 New York; 76 North Carolina; and 41 Wiscon- 
sin. ] 

ACTION. 

1. The city of Williamsburg, Va., being occupied by the United States 
forces during the war, the officers in command furnished supplies to a lunatic 
asylum in the city, the directors of the corporation owning the asylum having 
left the city and dispersed; and under such military authority, provisions were 
taken without compensation from the house of G., which he had left, and 
were converted to the use of the asylum. Held, that the corporation of the 
asylum was liable to G. in trover. (Curistian, J. dissenting.) — Eastern 
Lunatic Asylum vy. Garrett, 27 Gratt. 163. 

2. No action lies at common law against a supervisor of highways for in- 
juries caused to a traveller by defects in the highway. — McConnell v. Dewey, 
5 Neb. 385. 

See Devisk, 2; Nuisance, 1, 2; Proximate Cause. 


ADMINISTRATION. — See Executor AND ADMINISTRATOR. 
ADULTERY. — See Dower, 2. 
ADVERTISEMENT. — See MorrGaGeE, 4. 
AFFIDAVIT. — See REMOVAL OF SvirTs, 5. 


AGENT. 


1. A broker is entitled to a commission for effecting a sale of land, if he 
has procured a person to enter into a binding agreement to purchase it, though 
the agreement be not carried out. — Love v. Miller, 53 Ind. 294. 

2. A railroad company is not liable for advances made by a commission 
merchant on the faith of a bill of lading fraudulently signed by one of its 
station agents, the goods therein specified never having been shipped or re- 
ceived at the station for transportation. — Baltimore § Ohio R.R. Co. v. Wil- 
kens, 44 Md. 11. 

3. The owner of a mill contracted to buy provisions and supplies for the 
men employed in the mill; and such supplies were furnished as required, on 
the order of the owner’s agent. Held, that the contractors so furnishing 
them, after the owner’s death, but before they had notice of it, could recover 
the price against his administrator. — Lenz v. Brown, 41 Wis. 172. 

See ArtorNEY, 2; BANKRUPTCY, 2; LANDLORD AND TENANT; REMOVAL 
or Suits, 5. 
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Avien. — See Jury. 


ALTERATION OF INSTRUMENTS. 

A note, purporting by its terms to be the personal promise of the makers, 
was signed by A., B., and C., ‘as trustees of the Universalist Society,’ a 
blank being left above these words for the signature of D., a fourth trustee; 
and the note was delivered to the payee to obtain that signature, which he 
did, after tearing off the descriptive words. Held, that even if these words 
had remained, the makers would have been personally liable; and therefore 
that the note was not materially altered before D. signed it, and that he was 
liable on it. (Scorr, C.J. and SHetpon, J. dissenting.) — Burlingame v. 
Brewster, 79 Tl. 515. 

See Money Hap anp REcEIVED. 


ANIMAL. — See Trespass, 1. 
Arrest. — See Fraup. 
Assumpsit. — See Money Hap RECEIVED; PLEADING. 


ATTACHMENT. 


Plaintiff, a resident of Indiana, brought an action in Illinois against de- 
fendant, who was also a resident of Indiana, but was temporarily commorant 
in Illinois, and attached his goods, which were not exempt by the law of 
Illinois, though they would have been by that of Indiana. Held, that the 
attachment was no abuse of the process of the court, and was valid. — Mitchell 
v. Shook, 72 Ill. 492. 


ATTORNEY. 


1. An attorney who published advertisements of divorces obtained ‘‘ with- 
out publicity; residence unnecessary,’ giving his address at a particular post- 
office box, without his name, was stricken from the rolls. — People v. Good- 
rich, 79 Til. 148. 

2. An attorney-at-law cannot delegate his authority; and therefore pay- 
ment of a debt entrusted to him for collection to a person authorized by him 
to receive it, does not discharge the debtor. —Dickson v. Wright, 52 Miss. 585. 

See HusBAND AND WIFE, 3. 


Bal. 


A prisoner who had recognized to appear and answer to a criminal charge, 
having failed to do so, was arrested, tried, and convicted, and was afterwards 
pardoned, Held, that he continued liable on his recognizance. —Weatherwax 
v. The State, 17 Kans. 427. 


Bank. 

Defendants, who were partners, signed as sureties a note payable at plain- 
tiffs’ bank, of which R., one of the defendants, was a director. R. asked 
plaintiffs’ cashier whether the note had been paid by the maker, and was 
told that it had; whereupon defendants neglected to obtain security from the 
maker, as they might have done; and he afterwards became insolvent, not 
having, in fact, paid the note. Held, that R. was bound, as a director, to know 
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whether the note was paid; that therefore plaintiffs were not estopped by the 
cashier’s statement; and that defendants were liable. — Merchants’ Bank v. 
Rudolf, 5 Neb. 527. 

See Cueck; Set-orr, 2. 


BANKRUPTCY. 


1. On a petition to a District Court of the United States, by partners, to 
have the partnership adjudged bankrupt, personal service, made without the 
district, on a partner refusing to join in the petition, is not sufficient; and a 
State court will hold an adjudication on such service void as against him. — 
Isett v. Stuart, 80 Ill. 404. 

2. Debts due from a factor to his principal are debts ‘‘ created while acting 
in a fiduciary capacity,’’ within the meaning of the Bankrupt Act, and are 
not barred by a discharge in bankruptcy. — Banning v. Bleakley, 27 La. Ann. 
257. 

See ConsTITUTIONAL Law, 1. 


Bastarpy.— See PARENT. 
Brit oF Lapinc. — See AGENT, 2. 
Britt or Peace. — See Way, 2. 


Brits AnD NorEs. 
If a promissory note bearing interest payable annually be indorsed before 
maturity, but after an instalment of interest is due and unpaid, the indorsee 
takes it subject to all equities between the original parties. — Hart v. Stick- 
ney, 41 Wis. 630. 
See ALTERATION; CHECK; ILLEGAL Contract, 2; Limitations, Stat- 
UTE OF; Money Hap anp RECEIVED; PRESUMPTION, 2; REPEAL. 


Bona Five Purcuaser. — See Brtts anp Notes; Lis PENDENs, 2; 
Reaistry, 1. 


Bonp. — See ConstTITUTIONAL Law, STaTE, 1; INsuNcTION; Priority. 


BounpDary. 

Conveyance by deed of land bounded on two streets, beginning at the 
intersection of their exterior lines. Held, that the soil of the streets did not 
pass. — White’s Bank v. Nichols, 64 N. Y. 65. 


BripGe. — See PAarTIEs. 
Broker. — See AGENT, 1. 


BurpEen oF Proor.— See By-Law; Evipence, 3; NeGuiicEence, 2; 
Way, 2. 


The prisoner entered, without breaking, a dwelling-house by night, with 
intent to commit felony, and broke out in making his escape. Held, that he 


was guilty of burglary, by force of the English Stat. 12 Ann. c. 7, which, if 
VOL. XII. 8 
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not merely declaratory of the common law previously existing, is itself a part 
of the common law of the State. — State v. Ward, 43 Conn. 489. 
See InpictTMENT; INTENT. 


Buriat. — See ConstiruTionaL Law, 4; Way, 1. 


By-Law. 


In an action to recover penalties imposed by city ordinance, the plaintiff 
must prove not only the ordinance, but the power of the city to make it. — 
Alton v. Hartford Fire Ins. Co., 72 Mil. 328. 

See Evipence, 3; MunicrpaL Corporation, 1. 


Carrier. — See AGent, 2; Master SERVANT; RAILROAD, 2. 
CatrLe, — See Trespass, 1. 
Cemetery. — See ConstituTionaL Law, 4; Way, 1. 
Cuarity. — See Tax, 2, 4. 
MorrGaGe. — See Morraaace, 1. 


CHECK. 


1. Checks deposited with a bank, and credited in the depositor’s pass- 
book, are taken, in the absence of special agreement, for collection, and not 
as cash; and may be afterwards returned and the credit annulled if there are 
no funds to meet them; and this, whether drawn on the same bank or another. 
— National Gold Bank v. McDonald, 51 Cal. 64. 

2. The holder of a check presented it to the bank on which it was drawn. 
The teller expressed doubt as to the genuineness of the signature, but con- 
sented to pay it if the holder would indorse it, which was done. The holder 
4 had received the check bona fide for value, but had reason, before presenting 
iy it, to doubt its genuineness, and said nothing to the teller of his suspicions. 
Held, that the bank, on finding the check to be forged, might recover back 
from the holder the money paid. — First National Bank of Quincy v. Ricker, 
71 Ill. 439. 


Common Carrier. — See CARRIER. 

Common Law. — See BurGiary; ILLEGAL Contract, 2. 
Common, TENANCY IN. — See TENANT IN Common. 

ConFiscaTion. — See Recistry, 2. 

Conriict OF FEDERAL AND State AutTuHority. — See ConsTITUTIONAL 

Law, 1. 

| 


ConFiict oF Laws. 


A corporation which cannot lawfully take by devise in the State by whose 
authority it is established, cannot take by devise in another State. — Stark- 
weather v. American Bible Society, 72 Tl. 50. 

See Executor; MARRIAGE. 
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Conspiracy. 

A conspiracy by A. and B. to injure C., in an enterprise in which they are 
all jointly engaged, is not criminal, if the whole enterprise is unlawful; be- 
cause conspiracy is not criminal, unless against an innocent person. And, 
therefore, where two conspired to defraud a third by falsely pretending that 
parcels sold by them to him contained counterfeit money; whereas, in truth, 
such parcels contained only saw-dust, — the conspiracy was held not indictable. 
— State v. Crowley, 41 Wis. 271. 


CONSTITUTIONAL Law. 


1. State insolvent laws are not wholly superseded by the Bankrupt Act; 
and, therefore, proceedings in invitum, under a State law, to distribute the 
assets of an insolvent debtor, were held valid in a case where the debtor had 
committed no act of bankruptcy, and where it did not appear that the pro- 
ceedings would obstruct his becoming a voluntary bankrupt, and obtaining a 
discharge as such. (One judge doubting and two dissenting.) — Geery’s Ap- 
peal, 43 Conn. 289. 

2. A State statute making it penal for any person not a citizen of the State, 
to plant oysters in the waters thereof, held, constitutional. — McCready v. 
Commonwealth, 27 Gratt. 985. 

3. A State statute imposing restrictions on the sale of patent-rights, and 
requiring every written obligation, the consideration of which is such right, 
to continue the words, ‘‘ given for a patent-right,”’ held, unconstitutional. — 
Hollida v. Hunt, 70 Til. 109. 

4. Acompany was chartered with power to use and occupy land not ex- 
ceeding five hundred acres for a cemetery. A subsequent statute forbade the 
company to extend its cemetery beyond the limits then occupied by it, being 
less than five hundred acres. Held, that, as it did not appear that any nuisance 
existed or was liable to arise, the statute was not a valid exercise of the 
‘‘police power,’’ and was unconstitutional. (Breersr, C. J., SHELDON and 
CraiG, JJ. dissenting.) — Lake View v. Rose Hill Cemetery Co., 70 Ill. 191. 

5. A State statute, requirmg foreign corporations to comply with certain 
conditions before transacting business in the State, cannot constitutionally 
apply to corporations whose business is the manufacture and sale of articles 
patented under the laws of the United States. — Grover § Baker Sewing Ma- 
chine Co. v. Butler, 53 Ind. 454. 

6. A homestead exemption law can constitutionally apply to executions 
issued on judgments recovered after its passage, though the debts for which 
the judgments were recovered were contracted before its passage. (Lup- 
pina, C. J. dissenting.) — Doughty v. Sheriff, 27 La. Ann. 355. 

7. A State statute provided that no private market should be established, 
continued, or kept open within a certain distance of any public market. 
Held, constitutional, as applied to a private market already existing, and 
licensed by the State under the provisions of a former statute. (Howe Lt and 
Wrty, JJ. dissenting.) — New Orleans v. Stafford, 27 La. Ann. 417. 

8. A statute enacting that dividends declared by any corporation, not 
claimed within five years by the persons entitled thereto, should be devoted to 
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a public use, held, unconstitutional. —University v. North Carolina R.R. Co., 
76 N. C. 103. 


See StraruTe; War. 


ConsTITUTIONAL Law, STATE. 


1. Municipal bonds issued to an amount beyond the constitutional limit, 
but otherwise lawful, are valid up to that limit, but not beyond; and a re- 
covery may be had on any bond for such proportion of its face as the maxi- 
mum issue authorized by the Constitution bears to the whole issue. —McPher- 
son v. Foster, 43 Iowa, 48. 

2. A statute providing that upon all delinquent taxes a penalty of ten per 
cent shall attach and be collected as part of the tax, held unconstitutional, as 
applied to taxes already delinquent. — Ryan v. The State, 5 Neb. 276. 

3. A statute authorizing a town to raise by taxation money to aid a private 
manufacturing enterprise in the town, held unconstitutional. —Weismer v. 
Douglas, 64 N. Y. 92. : 

See Municipat Corporation, 2; Parpon; Statute; Tax, 1, 4. 


ContTEMPT. 


1. A sentence of imprisonment for contempt committed in the presence of 
the court, is valid though pronounced in the absence of the offender. — Mid- 
dlebrook v. The State, 43 Conn. 257. 

2. A libel on a grand jury, as to their past action, not calculated to obstruct 
the future performance of their duty, held not punishable as a contempt of 
court. — Storey v. The People, 79 Ill. 45. 


ConTRACT. 


1. A contract by which several parties agree to share the expense of pro- 
curing a substitute for any one of their number who may be drafted to serve 
in the army, is lawful. — Fowler v. Donovan, 79 Tll. 310. 

2. A son living with his father, though of full age, is a member of the 
latter’s family, within the meaning of a railroad ticket, purporting to be 
issued for the exclusive use of the father and his family. — Chicago. & N. W. 
Ry. Co. v. Chisholm, 79 Til. 584. 

See AcenT; ALTERATION; CorPoRATION, 3; Fraups, STATUTE OF; 
ILLEGAL Contract; NEGLIGENCE, 1; PARTNERSHIP, 1,2; Party WALL; 
Surety; Usury. 


ContTRIBUTORY NEGLIGENCE. — See NEGLIGENCE, 2. 
Conversion. — See Action, 1. 


CoRPORATION. 


1. A general statute provided that no amendment to a charter should take 
effect unless accepted by the corporation within six months. Jield, that a 
statute requiring a railroad corporation to stop trains at a certain station, was 
operative without acceptance by the corporation. — State v. New Haven § 
Northampton Co., 43 Conn. 351. 
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2. A member of an incorporated Board of Trade, expelled therefrom for 
violation of its by-laws, was held to have no remedy in the courts to be re- 
stored to membership, either by bill in equity or by mandamus. — Fisher v. 
Board of Trade, 80 Ill. 85; People v. Board of Trade, ib. 134. 

3. If a contract of subscription be made to stock in a corporation, and cer- 
tificates in the usual form issued to the subscriber, a condition reserving the 
right to the subscriber to cancel his contract will be held void as against other 
subscribers, though expressed on the face of the contract. — Melvin v. Lamar 
Ins. Co., 80 Til. 446. 

4. Judgment rendered for a defendant corporation, A., was reversed on 
error brought by the plaintiff; pending the writ of error, A. was consolidated 
with another corporation, B., forming a new corporation, C. Held, that 
judgment should be rendered against A., and a scire facias to bring in C. to 
receive judgment was quashed; but semble, that after judgment this process 
would be proper to obtain execution against C. — Shackleford v. Mississippi 
Central R.R. Co., 52 Miss. 159. 

See Conriict or Laws; ConsTITUTIONAL Law, 4, 8; REMOVAL OF 
Suits, 1, 5. 

County. — See NuISANCE, 2. 


CriminaL Law. — See BarL; Conspiracy; CONSTITUTIONAL 
Law, 2; Eviwence, 1, 4, 5; Gamine; LypictMent; INTENT; Jury; 
Parpon. 

Crops. — See MortGace, 1. 


Curtesy. — See Huspanp AND 1. 


DAMAGES. 


1. In an action of tort for personal injuries, the declaration averred that 
the plaintiff was by such injuries prevented from attending to his ordinary 
business. Held, that he could not, without more particular allegations, 
recover special damages on the ground of loss of employment in a trade re- 
quiring special skill and training. — Taylor v. Monroe, 43 Conn. 36. And 
even that no evidence whatever as to his business and earnings at the time of 
the injury, was admissible. — Tomlinson v. Derby, 43 Conn. 562. 

2. A. owned land and buildings, and had an easement of support for the 
same from B.’s adjoining land. In an action by A. against B. for digging 
on the latter’s own land, and thereby causing A.’s buildings to fall, there was 
evidence that the buildings were so badly constructed that their fall could not 
have been prevented by any precautions, when the adjacent land was exca- 
vated in a proper manner. Held, that these facts were not a bar to the action 
(Straptes, J. dissenting), but should go in reduction of damages. — Stevenson 
v. Wallace, 27 Gratt. 77. See also Shafer v. Wilson, 44 Md. 268. 

3. In replevin of property having an usable value (as a horse), the plaintiff, 
if he prevail, shall recover as an item of damages the value of its use during 
the time of detention. (Brewer, J. dissenting.) — Yandle v. Kingsbury, 17 
Kans. 195; Ladd v. Brewer, ib. 204; Bell v. Campbell, ib. 211. 

4. A buyer of seed, who knows before sowing it that it is of inferior 
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quality to that which the seller agreed to furnish, cannot recover of the seller 
damages for the diminished value of the crop. — Oliver v. Hawley, 5 Neb. 439. 

See ConstiruTionaL Law, State, 1; MAsTeR AND SERVANT; SEpDUC- 
TION; Trespass, 2. 

Deep. 

A receipt under seal, though containing no words of release, is conclusive 
evidence of payment. — State v. Gott, 44 Md. 341. 

See Bounpary. 

DEMURRER. 

Defendant demurred to the declaration, and afterwards pleaded the general 
issue, which was not joined. Held, that he could not, after argument and 
judgment against him on the demurrer, claim that he had waived it by plead- 
ing. — Edbrooke v. Cooper, 79 Ml. 582. 


Deposit. — See SET-oFF, 2. 


Devisk anp 

1. Residuary devise to J. S. during his natural life, and after his death 
the proceeds thereof to be equally divided between his lawful heirs; ‘ first 
deducting the bequests already made, and when the others become equal, then 
the balance shall be divided between them, share and share alike.’’ Power 
was given to the executors to sell ‘‘ any of my remaining property, to pay the 
bequests hereinbefore made.’’ Held, that J. S. took only an estate for life. — 
Fulton v. Harman, 44 Md. 251. 

2. A testator gave his wife ‘‘ $1650 in lieu of dower for her support ”’ 
durante viduitate, ‘‘ then her said dower shall be transferred to my children; ’”’ 
fifty dollars to be paid on the testator’s death, and the balance six months 
after. The widow received the money from the executors. Held, that the 
executory bequest to the children was valid; and that they, and not the execu- 
tors, were the proper plaintiffs in an action brought after the widow’s death 
to recover the securities in which she had invested it. — Smith v. Van Os- 
trand, 64 N. Y. 278. 

See Conriict or Laws; Dower, 1; Power; Tax, 2. 


Director. — See Bank. 
DisconTINUANCE. — See REMOVAL oF Suits, 4. 
DrivipEND. — See ConsTITUTIONAL Law, 8. 


Divorce. — See ATTORNEY, 1; Dower, 2; GuarpiaAn; HusBAND AND 
Wire, 1, 2, 3. 


Dower. 


1. Devise to J. D., and if he should die without issue then over. J. D. 
marries, and dies without issue. His wife shall have dower. — Jones v. 
Hughes, 27 Gratt. 560. 

2. By statute, “a wife being defendant in a suit for divorce brought by 
her husband, and convicted of adultery,’’ forfeits her dower. In a suit for 
divorce by husband against wife, each party charged the other with adultery; 
both charges were found true, and the suit was dismissed. Held, that the 
wife was not barred of dower. — Schiffer v. Pruden, 64 N. Y. 47. 
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Dying Decrarations. — See EvipEncr, 1. 
EASEMENT. 


If one incloses and claims to hold in fee land over which he has a right of 
way, he does not thereby lose his easement, unless his intent was to abandon 
it, or unless his acts have induced other persons to consider it extinguished, 
and to put themselves in such a position as to be injured by its revival. — 
White’s Bank v. Nichols, 64 N. Y. 65. 

See DamaGes, 2; Party-wAL.. 


EsECTMENT. — See Execution, 2. 
EMANCIPATION. — See SLAVE. 
EMINENT Domain. — See Way, 1 


Equity. — See CorporaTion, 2; INsuNcTION; PriorITy; SUBROGATION; 
Tax, 3; Way, 2. 
— See BANK. 


EVIDENCE. 


1. Evidence as to the religious belief of a person does not affect the admis- 
sibility, but only the weight, of his dying declarations. — People v. Chin 
Mook Sow, 51 Cal. 597. 

2. The record of acquittal in a criminal prosecution is not admissible in 
evidence in a civil action brought by the prisoner for slander in charging him 
with the same crime, on the issue of the truth of the charge, nor to show 


malice in the defendant. — Corbley v. Wilson, 71 Ill. 209. 

3. In an action to recover a penalty for violation of a town ordinance, the 
jury were instructed that they might convict on a preponderance of evidence. 
— Held, error. — Ruth vy. Abingdon, 80 Ml. 418. 

4. Indictment for selling liquor to an infant. The jury were instructed to 
consider the personal appearance of the infant, who was a witness, as bearing 
on the question whether the prisoner bona side believed him to be of full age. 
Held, error. — Ihinger v. The State, 53 Ind. 251. 

5. Where a prisoner is by statute a competent witness on his own behalf, 
he may testify as to his intent in doing the act charged as a crime. — Greer v. 
The State, 53 Ind. 420; White v. The State, ib. 595. 

6. On the trial of an issue of-the legitimacy of a child, its mother testified 
that it was lawfully begotten by her husband, who was since dead. Held, 
that evidence of the mother’s bad character for chastity during her husband’s 
life, and before the child’s birth, was inadmissible. — Warlick v. White, 76 
N. C. 175. 

See By-Law; Deep; Fravups, STaTuTE OF; FRAUDULENT CONVEY- 
ANCE; GAMING; INDICTMENT; NEGLIGENCE, 2; PRESUMPTION, 1, 2; Sk- 
pucTION; STATUTE; TENANT In Common; Way, 2 


EXEcUTION. 


1. An execution issued more than a year after judgment is irregular and 
- voidable, but not void. — Morgan v. Evans, 72 Ill. 586. 
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2. Although a fi. fa. cannot regularly be executed after the return-day, it 
is otherwise with a writ of possession issued upon a judgment in ejectment. 
— Witbeck v. Van Rensselaer, 64 N. Y. 27. 

8. By Act of Congress of May 7, 1800 (2 Sts. at Large, 61; U. S. Rey. 
Sts. § 994), a sale of land under an execution begun and left unfinished by a 
marshal, cannot be completed by his successor in office without a fresh order 
of court. By the State law of Illinois, no fresh order is required in such 
eases. Held, that by force of the acts of Congress adopting the State laws of 
practice, a sale of land in Illinois, on an execution issuing out of the United 
States Circuit Court for that district, made pursuant to the State practice, 
was valid. — Martin v. Gilmore, 72 Ill. 193. 

See ConsTITUTIONAL Law, 6. 


EXECUTOR AND ADMINISTRATOR. 


A right of action given by statute of a State against a railroad company 
for causing the death of a person, is not assets of that person’s estate, in 
another State, so as to authorize the appointment there of an administrator. 
dilinois Central R.R. Co. vy. Cragin, 71 Ill. 177. 

See MortGaGe, 2; War; WILL, 2. 


Exemption. — See ATTACHMENT; CONSTITUTIONAL Law, 6. 
EXTINGUISHMENT. — See EASEMENT. 
Factor. — See BANKRUPTCY, 2. 
PRETENCES. — See Consprracy. 
Fire. — See Nuisance, 1. 

Fire Insurance. — See InsuRANCE (Fire). 
FisHery. — See ConsTITUTIONAL Law, 2. 
ForecLosurE. — See MortGaGeE, 2, 3, 4. 

ForrIGN JUDGMENT. — See JUDGMENT. 
Foreign Law. — See Conriict or Laws; PResumprTion, 1, 2. 
ForGrery. — See Money Hap RECEIVED. 


FRAvup. 


Where, by a statute, a defendant cannot be arrested on civil process 
unless he has been guilty of a fraud in contracting the debt sued for, one 
partner cannot be arrested in an action to recover the price of goods sold, on 
the ground that the other partner obtained credit therefor by false represen- 
tations. — McNeely v. Haynes, 76 N. C. 122. 

See AGENT, 2; Consprracy. 


Fraups, STATUTE OF. 


Parol evidence is not admissible to show that a written assignment, abso- 
lute in form, of the purchaser’s interest in a contract to convey land, was 
afterwards rescinded, or agreed to be held as security for debts due from the 
assignor to the assignee. — Richardson v. Johnson, 41 Wis. 100. 
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FRAUDULENT CONVEYANCE. 


The grantee in a conveyance alleged to be fraudulent cannot, in defence of 
a suit brought by a creditor to set it aside, show by parol a consideration 
different from that expressed in the conveyance. — Galbreath v. Cook, 30 Ark. 
417. 

See PLEDGE. 

GAMING. 

In an indictment for playing cards on Sunday, the particular game played 
need not be averred; but, if averred, it must be proved as laid. — State v. An- 
derson, 30 Ark. 131. 

See ILLEGAL Contract, 2. 


GUARDIAN. 
A mother to whom the custody of her child has been granted by a decree 
of divorce from its father, may by will appoint a guardian for the child, 
though the father be living. — Wilkinson v. Deming, 80 Ill. 342. 


HomesTEAD. — See ConsTITUTIONAL Law, 6. 


AND WIFE. 

1. A husband has no right in or to his wife’s lands, after a divorce a vin- 
culo; and this, whether or not there is issue of the marriage. — Porter v. Por- 
ter, 27 Gratt. 599. 

2. Husband and wife seised by entireties, by a divorce become tenants in 
common. — Harrer v. Wallner, 80 Ill. 197. 

3. A husband is not liable, as for necessaries, for the fees of an attorney 
employed by his wife to obtain a divorce. — Dow v. Eyster, 79 Ill. 254. 

See Dower ; GuARDIAN; INDICTMENT; LANDLORD AND TENANT; 
Stave; 1. 


ILLEGAL Contract. 

1. An agreement with the directors of a railroad company that the com- 
pany should build no station within three miles of a certain place, held illegal. 
— St. Louis, Jacksonville, § Chicago R.R. Co. v. Mathers, 71 Ml. 592. 

2. The English Stat. 9 Ann. c. 14, is part of the common law of this coun- 
try, and by force of that statute a promissory note given for a gaming debt is 
void. — Evans v. Cook, 11 Nev. 69. 

See Contract, 1; Corporation, 3; Surety, 1; Usury. 


INDICTMENT. 

Indictment for breaking into the house and stealing the goods of A. The 
evidence was that the goods stolen were household furniture, the separate 
property of A.’s wife, and in the common use of the family. Held, no vari- 
ance. — State v. Wincroft, 76 N. C. 38. 

See Gamina. 

Inporser. — See REPEAL. 


INFANT. — See EvipEnce, 4. 
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INJUNCTION. 


A county was duly authorized by statute and by popular vote to issue, 
and levy a tax to pay, bonds to be signed by certain officers, and counter- 
signed by the treasurer. The bonds were issued without the treasurer’s sig- 
nature. Held, that equity would not enjoin the collection of a tax levied for 
their payment. (Breese, C. J. and McA.uister, J. dissenting.) Sed 


dubitatur whether any action at law would lie on them. — Melvin v. Lisenby, 
72 Il. 63. 


See Tax, 3; Way, 2. 


InsoLtveNcy. — See ConsTiTUTIONAL Law, 1; Set-orr, 2. 


INSURANCE (FIRE). 


1. A building was insured by policy conditioned to be void if the building 
should fall. The wall of part of the building fell, leaving more than three- 
fourths standing. Held, that the policy was not avoided. — Breuner v. Ins. 
Co., 51 Cal. 101. 

2. Insurance was effected on a phaeton contained in a barn, particularly 
described. Held, that the phaeton, while left at a carriage-shop for repairs, 


was covered by the policy. — McCluer v. Girard F. & M. Ins. Co., 43 Iowa, 
349. 


InsuRANCE (LIFE). 


A son has not necessarily, as such, an insurable interest in the life of his 
father. — Guardian Mut. L. Ins. Co. v. Hogan, 80 Ill. 35. 


INTENT. 

The prisoner came to the prosecutor’s house, where he had before bought 
cider, and asked the prosecutor’s daughter, who was alone at home, for a 
drink of cider, offering to pay for it. She refused to let him have it, where- 
upon he opened the cellar door against her objection, went in and drew some 
cider. Held, that the evidence showed no criminal intent, and therefore that 
the prisoner was not guilty either of burglary or larceny, but only of a civil 
trespass. — McCourt v. The People, 64 N. Y. 583. 

See EvipEnce, 5. 


InTEREST. — See Bitts AND Notes; OrFicer; Surety, 1; Usury. 
Joint TortFreasor. — See NEGLIGENCE, 1; Trespass, 1. 


JUDGMENT. 

In an action on a foreign judgment, the declaration need not show that the 
court, by which the judgment was rendered, had jurisdiction, either of the 
parties or of the cause of action. — Phelps v. Duffy, 11 Nev. 80. 


See Bankruptcy, 1; Contempt, 1; Corporation, 4; EvipENcE, 2; 
War; Way, 2. 


JupiciaAt Sate. — See Execution, 3. 


Jurispiction. — See BANKkruptcy, 1; ConstiruTioNAL Law, 1; Jup@- 
MENT; REMOVAL OF Suits. 
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Jury. 
Where aliens were prohibited by statute from serving on juries generally, 


held, that an alien accused of a crime could not have a jury de medietate. — 
People v. Chin Mook Sow, 51 Cal. 597. 


Lacues. — See Money Hap anp REcEIVED. 


LANDLORD AND TENANT. 

Notice to quit, addressed, and delivered on the demised premises, to the 
husband and general agent of the tenant, is well served, and sufficient, if 
otherwise in proper form, to determine a tenancy at will. — Cook v. Creswell, 
44 Md. 581. 

See Nuisance, 1. 

Larceny. — See INTENT. 
LeGcacy. — See Devis—E AND LEGACY. 
LiseL. — See Contempt, 2. 
License. — See TENANT Common. 
Lien. — See PREROGATIVE. 

Lire Insurance. — See Lysurance (Lire). 


LIMITATIONS, STATUTE OF. 

Tn computing the Statute of Limitations on a promissory note, the day of 
its maturity is excluded; and it makes no difference that the note is payable 
at a bank, so that an action might be brought after business hours on the day 
of maturity, as (semble) it may in such case. — Blackman v. Nearing, 43 
Conn. 56. 

See TrEspass, 2. 

Lis PENDENS. 

1. A State statute provided that no person, not a party to a suit, should be 
affected with notice of its pendency, unless such notice was recorded as pre- 
scribed by the statute. Held, that causes pending in the United States courts 
in the State were not within the statute. — Majors v. Cowell, 51 Cal. 478. 

2. A bona fide purchaser is not affected with notice of a suit pending 
against his grantor, if the latter has not been served with process, or appeared 
gratis, though a bill has been filed. — Jb. 


MANDAMUS. 

The Secretary of State refused to publish a law in the official journal, on 
the ground that it had not been duly enacted. Held, that whether it had or 
not, he could not be compelled by mandamus to publish it. — State v. Deslonde, 
27 La. Ann. 71. 

See Corporation, 2. 


Market. — See ConsTITUTIONAL Law, 7. 


MARRIAGE. 


By the law of North Carolina, marriages between negroes and white per- 
sons are unlawful. Such a marriage took place in another State, where it 
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was lawful, the parties having left their domicil in North Carolina in order 
to be married, and not intending to return; but they afterwards did return. 
Held, that the marriage was valid. Reap and Bynum, JJ. dissenting. — 
State v. Ross, 76 N.C. 242. Secus, where the parties left the State with 
intent to evade its laws and to return. — State v. Kennedy, ib. 251. 

See SLAVE. 


Marriep Woman. — See HusBanp anp Wire; W111, 1. 


MASTER AND SERVANT. 


A piano entrusted to common carriers for carriage, was injured by the 
negligence of their servant, who was put in charge of it. Held, that they 
might recover of him the amount voluntarily paid by them, without suit, to 
the owner of the piano in settlement, if such amount did not exceed the actual 
damage. — Smith v. Foran, 43 Conn. 244. 

See NEGLIGENCE, 1. 


Mecuanic’s Lien. — See PREROGATIVE. 
MerGER. — See EASEMENT. 


Mistaxr. — See Money Hap anp RECEIVED. 


Money Hap anp RECEIVED. 


One who has accepted and paid to the holder a draft which has been 
altered by raising the amount, may recover the amount overpaid from the 


holder, though the latter was innocent of the forgery, and might have saved 
himself from loss if the acceptor had used reasonable diligence to notify him 
of it. — White v. Continental National Bank, 64 N. Y. 316. 


Monopoty. — See Municrpat Corporation, 1. 


MorTGAGE. 


1. A mortgage of crops thereafter to be planted is valid. (WALLACE, 
C. J. and McKrystry, J. dissenting.) —Arques v. Wasson, 51 Cal. 620. 
s. Pp. Goerman v. Robb, 52 Miss. 653. 

2. A deed of trust gave a power to the trustee, ‘ or his legal representa- 
tives,’’ to sell the property conveyed by the deed on default of payment of the 
debt for which it was conveyed as security. Held, that the power could not 
be exercised by the administrator of the trustee, but only by his successor in 
the trust. (Breese, C. J. and SHELpon, J. dissenting.) — Warnecke v. 
Lembca, 71 Ml. 91. 

3. A trust deed contained a power of sale ‘‘ at the north door of the court- 
house.’”? The court-house having been destroyed by fire, and remaining in 
ruins, held, that the power was well executed by a sale at the place where the 
north door had been. — Walter v. Arnold, 71 Ill. 350. 

4. A mortgage contained a power of sale on default, after advertisement 
every other day for twenty-one days in some paper in the county. When the 
mortgage was made, and when a default happened, there was no paper pub- 
lished oftener than weekly in the county. Held, that the mortgagee might 
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make a valid sale in the manner prescribed by law for cases where there was 
no agreement of the parties as to notice. — Warehime v. Carroll County Build- 
ing Association, 44 Md. 512. 

5. Two mortgages on the same land to different persons were given simul- 
taneously, all parties intending that neither should have priority. One of the 
mortgages was, however, recorded before the other; and, after the other had 
been recorded, the former was assigned to a bona fide purchaser, who had no 
notice of the original agreement. Held, that such purchaser had not priority 
over the other mortgagee, but took his mortgage subject to the latter’s 
equities. — Greene v. Warnick, 64 N. Y. 220. 

See Fraups, STATUTE OF; Priority; ReGistry, 1; Usury. 


MortMAIn. — See Conriict or Laws. 


MunicrpaL CoRPoRATION. 


1. A city, authorized by its charter to license, tax, and regulate omnibuses, 
cannot grant an exclusive right to run omnibuses within its limits. — Logan 
y. Pyne, 43 Iowa, 524. 

2. Legislative power over municipal corporations is unlimited; and there- 
fore a statute extending the limits of a city must be held constitutional, 
though the extension is wholly unnecessary and unreasonable, and made only 
to enable the city to tax the inhabitants of lands covered by the extension. 
Martin v. Dix, 52 Miss. 53. 

See By-Law; ConsTITUTIONAL Law, State, 1, 3; Tax, 3,5; Way, 1, 2. 


NEcESSARIES. — See HusBAND AND WIFE, 3. 


NEGLIGENCE. 


1. Defendants having contracted to erect a building under the direction of 
an architect, sub-let the mason-work to sub-contractors, who agreed to cut, 
when directed, a recess in the wall to receive a waste-pipe to carry water 
from the roof to a sewer. No directions were given; the recess was not cut, 
and water ran from the roof into the cellar, where other water leaked in from 
the street through negligence of the sub-contractors; and the water thence 
leaked into plaintiff’s adjoining building, injuring his goods. Held, that it 
was the duty of defendants, and not of the architect, to give directions to 
the sub-contractors; that they were, therefore, guilty of negligence in not 
giving directions; and that though they were not liable for the negligence of 
the sub-contractors, yet, as it was impossible to apportion the responsibility 
for the damage done, they were liable for the whole of it. — Slater v. Merserau, . 
64 N. Y. 139. 

2. In an action to recover for injuries caused by the defendant’s negligence, 
if the defendant would defeat the action on the ground of contributory negli- 
gence in the plaintiff, it lies on him to prove such negligence; and the plain- 
tiff is not called on, as part of his prima facie case, to show, affirmatively, 
due care in himself. — Hoyt v. Hudson, 41 Wis. 105. 

See MastER AND SERVANT; RaiLroap, 2. 


NEGOTIABLE INSTRUMENTS. — See BILLs AND Norss. 
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Notice. — See Lis Penpens; Reaistry, 1; 
Notice to Quit. —Sre LANDLORD AND TENANT. 


NUISANCE, 


1. One who owned land on which was a kiln for drying lumber, let 
the same to be used for that purpose, knowing that such use endangered 
neighboring buildings. Held, that he was liable for an injury to an adjoining 
house caused by fire set from the kiln. Helwig v. Jordan, 53 Ind. 21. 

2. A county is not liable for damages sustained by a person by reason of 
the erection of a jail near his house, nor by reason of the negligent and im- 


proper keeping of the same rendering it a nuisance. — Wekn v. Gage County, 
5 Neb. 494. 


Oatu. — See ReMovAL or Suits, 5. 


OFFICER. 
A public officer, as a county treasurer, is not a trustee in respect of the 
public money received by him; and is, therefore, not accountable for interest 
received by him on a loan of such money, if he makes no default in paying 
over the principal. — Shelton v. The State, 53 Ind. 3381. 
See SUBROGATION. 


OrpINANCE. — See By-Law; Evipence, 3; Municrpat Corporation, 1. 


PARDON. 


Under the Constitution of North Carolina, which authorizes a pardon only 
‘* after conviction,’’ held, that a pardon after verdict and before judgment was 
valid. (Pearson, C. J. dissenting.) — State v. Alexander, 76 N. C. 231. 

See Baw. 


PARENT. 

The mother of a bastard child, which is supported by another person, un- 
der a lawful contract with her, and without expense to her, cannot maintain a 
bastardy process against the child’s father. — Young v. The State, 53 Ind. 536. 
See Contract, 2; Guarpian; InsuRANCE (LIFE). 


PARTIES. 

The charter of a toll-bridge provided that no other toll-bridge, nor any 
ferry, should be established within three miles. Held, that the owner of the 
bridge was a necessary party to a suit involving the right to establish a free 
bridge within three miles of it. — Satterthwaite v. Beaufort County, 76 N. C. 
153. 

See Devise, 2. 

PARTNERSHIP. 

1. A. agreed to advance money to B. from time to time, up to a certain 
amount, to enable B. to carry on business; and B. agreed to pay interest to A. 
on the average balance advanced, and also half the profits, after deducting 
a fixed sum for expenses; but A. was not to bear any losses. Held, that A. 
and B. were not partners as to third persons. — Smith v. Knight, 71 Ill. 148. 
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2. A. sold goods to B., supposing him to be the partner of C.; but the 
partnership which had existed between B. and C. had in fact been dissolved, 
though A. had no notice of the dissolution. The only dealing which A. had 
previously had with the firm was to make a single sale to them, two years 
before. Held, that the firm were not bound to notify him of the dissolution, 
and therefore that C. was not liable to him for the price of the goods sold. 
Merritt v. Williams, 17 Kans. 287. 

See Bankruptcy, 1; Fraup; Set-orr, 1. 


PARTY-WALL. 

A. being about to build on his land, in consideration of permission from 
B., the owner of the adjacent land, to build his wall on the division line 
between the estates, agreed that B. might use the wall without charge when- 
ever he wished to build. Held, that the destruction of the wall by fire put an 
end to the agreement, and that B. could not claim the right to use, without 
pay, a wall built by A., with his assent, on the site of the former. Huck v. 
Flentye, 80 Ill. 258. 

PassENGER. — See 2. 

PATENT. — See ConstTITUTIONAL Law, 3, 5. 
PayMENT. — See ATTORNEY, 2; DEED. 
Action. — See EvipEncer, 3. 
Penatty. — See ConsTITUTIONAL Law, STATE, 2. 


PLEADING. 

Notwithstanding the code, which requires the facts constituting the cause 
of action to be stated, a declaration in the common-law form of indebitatus 
assumpsit will be good on demurrer, if sufficient at common law; but not 
otherwise. — Williams v. Brunson, 41 Wis. 418. 

See DamaGes, 1; DemuRRER; JUDGMENT; TENANT IN CoMMON. 


PLEDGE. 


Stock in a national bank was pledged to secure a debt, with power to the 
pledgees to sell it on default of payment. Held, that a sale by them pursuant 
to the power was not voidable as a fraud on creditors of the bank, though they 
sold because they believed the bank insolvent, and in order to escape personal 
liability as stockholders. — Magruder v. Colston, 44 Md. 349. 


Power. 


By the rules of a benevolent society, a sum was payable, on the death of 
any member, to his widow, children, or such persons to whom he might have 
disposed of the same by will or assignment; and if there should be no widow 
or child, and no disposition by will or assignment, the fund, after paying 
funeral expenses of the deceased, should go to the permanent fund of the 
society. A member died unmarried and without issue, and by his will gave the 
‘‘entire residue” of his estate, after payment of debts and funeral expenses, 
to four persons equally. Held, (1) that the fund due from the society was 
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not assets of the testator’s estate, but only the subject of a power; (2) that 


the power was not exercised. — Maryland Mut. Benev. Soc. Clendinen, 44 
Md. 429. 


See MortGaGeE, 2, 3, 4; Wut, 2. 


Practice. — See CoRPORATION, 4 ; ExecuTion, 1, 2,3; ReMovaAL or Suits. 


PREROGATIVE. 


Mechanic’s lien laws do not bind the State. — Thomas v. Industrial Uni- 
versity, 71 ll. 310. 


PRESUMPTION. 


1. There is no presumption whatever as to the law in force among the 
Creek Nation of Indians; but their laws and customs, if material, must be 
proved. — Duval v. Marshall, 30 Ark. 230. 


2. The Supreme Court of Indiana. refused to presume, in the absence of 
evidence, that the Stat. 3 & 4 Ann. c. 9, sect. 1, making promissory notes 
negotiable like bills of exchange, or any similar statute, was in force in 
another State. — Alford v. Baker, 53 Ind. 279. 

PRINCIPAL AND AGENT. — See AGENT. 
Principat AND Surety. — See Surery. 


PrRIoRITY. 


Where several bonds, secured by one mortgage, are assigned at several 
times to divers persons, if the mortgaged estate proves insufficient to pay all 
the bonds in full, they shall be paid in the order of priority of assignment, 
without reference to their dates of maturity. — Gordon v. Fitzhugh, 27 Gratt. 
835. 


See MortGacr, 5; Reaistry, 1, 2; Suprocation; Usury. 


PROXIMATE AND REMOTE CAUSE. 


A statute gives a right of action to a wife for injuries sustained by her ‘in 
consequence of the intoxication of ’’ her husband, against the persons causing 
the intoxication. Defendants made plaintiff’s husband drunk; he was car- 
ried home in a wagon, and on the way a barrel in the wagon fell on him, 
causing him fatal injuries. Held, that the injury was not the ‘‘ consequence 
of the intoxication,’’ and therefore that plaintiff could not recover. — Krach 
v. Heilman, 53 Ind. 517. 

See Trespass, 2. 

RaILRoaD. 

1. A “railway construction company ’’ incorporated for the purpose of 
furnishing maferials for, and building and equipping railroads, held, a rail- 
road corporation within the meaning of a statute regulating the liability of 
stockholders in such corporations for the corporate debts. (Breck and ADAMs, 
JJ. dissenting.) — First Nat. Bank of Davenport v. Davies, 43 Iowa, 424. 

2. Plaintiff rode in defendants’ freight-car from A. to B., with the knowl- 
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edge of the conductor, to whom he paid his fare to C., a place beyond B. on 
the same line. The conductor only went as far as B., and had no authority 
to collect fare to points beyond. At B. plaintiff left the car, and afterwards 
re-entered it, and the train proceeded in charge of another conductor, who did 
not know that plaintiff was in the freight-car. By defendants’ negligence the 
car was set on fire, and plaintiff injured. Held, that defendants were not 
liable. — Jenkins v. Chicago, Milwaukee, & St. Paul Ry. Co., 41 Wis. 112. 
See AGENT, 2; Contract, 2; Corporation, 1; ILLEGAL Contract, 1. 


Receipt. — See DEEbD. 


REGISTRY. 


1. A mortgagee recorded his mortgage; the records were destroyed by fire. 
A statute was passed providing for their restoration, but he took no steps to 
restore his record. Afterwards the mortgagor conveyed to a bona fide pur- 
chaser without notice of the mortgage. Held, that the purchaser took the 
land subject to the mortgage. — Shannon v. Hall, 72 Ill. 354. 

2. Land which has been conveyed is not afterwards subject to confiscation 
by the United States for the offence of the grantor, though the conveyance 
be not recorded. — Burbank v. Conrad, 27 La. Ann. 152. 

See Lis PENDENs, 1; MortGaGe, 5. 


RELEASE. — See DEEb. 


REMOVAL OF Suits FROM STATE TO UNITED States Courts. 


1. Where foreign corporations are required by statute to have an agent in 
the State to accept service of process, and to deposit with the State treasurer 
a fund to answer claims on them, semble, that by compliance with the law 
they become, quoad hoc, domestic corporations, and cannot remove into the 
United States courts actions brought against them in State courts. — Conti- 
nental Ins. Co. v. Kasey, 27 Gratt. 216. 

2. An inferior State court made a decree for the plaintiff in a suit in 
equity. The Supreme Court of the State, on appeal, reversed the decree, and 
remanded the cause with a direction to dismiss the bill. Held, that the plain- 
tiff could not, after the cause had been remanded to the inferior court, and 
before the bill had been actually dismissed, remove the cause out of that 
court into the United States Circuit Court. — Boggs v. Willard, 70 Ill. 315.. 

3. Sect. 639 of the United States Revised Statutes, providing for the 
removal of causes, at any time before trial, from State to United States 
courts, on the ground of prejudice or local influence, is not repealed by the 
Act of Congress of March 3, 1875 (18 Sts. at Large, Pt. III., 470), which 
provides generally for the removal of causes at the time of appearance. — 
Barber v. St. Louis, Kansas City, § Northern Ry. Co., 43 Iowa, 223. 

4. Judgment rendered in an United States court, in a cause removed 
thither from a State court by the plaintiff, was reversed by the Supreme 
Court of the United States, and the cause was remanded to the State court 
where it was begun. Held, that there was no discontinuance of the original 
action, and that the plaintiff was not barred by any lapse of time since it was 


first begun. — Germania Ins. Co. v. Francis, 52 Miss. 457. 
VOL. XII. 9 
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5. An affidavit by the vice-president of a foreign corporation, sued in a 
State court, that he has reason to believe, and does believe, that from preju- 
dice and local influence the corporation cannot obtain justice in that court, is 
not sufficient to remove the suit into the United States Circuit Court, under 
the Act of Congress of 1867, as that act requires an affidavit of the defend- 
ant’s own belief. Semble, that an agent may make oath on behalf of a corpo- 
ration, but that he must have special authority for this purpose. — Quigley v. 
Central Pacific R. R. Co., 11 Nev. 350. 

6. In an action against several defendants, judgment was rendered for 
them all; on appeal, the judgment was affirmed, except as to one defendant, 
and as to him it was reversed, and a new trial ordered. Held, that having 
thus become the sole defendant, he could not, under the Act of Congress of 
1866, c. 287 (14 Sts. at Large, 306, U. S. Rev. Sts. sect. 639, cl. 2) remove the 
action into the United States Circuit Court. — Vose v. Yulee, 64 N. Y. 449. 


REPEAL. 


Where indorsers on a note are by the law in force at the time of their in- 
dorsement chargeable without demand or notice, they remain so chargeable 
though the law is altered before the note falls due, so as to require demand 
and notice. — Duerson v. Alsop, 27 Gratt. 229. 

See ConsTITUTIONAL Law, 4, 7. 


RepLeEvin. — See DaMAGEs, 3. 
Rescission. — See Fraups, STATUTE OF. 
Revocation. — See WILL, 1, 

RULE IN SHELLEY’s Case. — See Devise, 1. 
SaLe. — See DamaGeEs, 4. 

Savincs Bank. — See SeEt-oFrr, 2. 
Scire Facras. — See Corporation, 4. 
Seat. — See Deep. 


SEDUCTION. 

Tn an action for seduction of the plaintiff’s daughter and servant, evidence 
that the defendant, after the seduction, procured an abortion to be made is 
admissible to aggravate damages, at least if such matter is laid in the declara- 
tion; and evidence of an offer of marriage by the defendant after action 
brought is not admissible in mitigation. — White v. Murtland, 71 Ill. 250. 


SET-OFF. 

1. A statute allowed set-off in case of mutual debts between the plaintiff 
or plaintiffs, or either of them, and the defendant or defendants, or either of 
them. In an action by partners, held, that the defendant could not set off a 
debt due him from one of the partners individually. — Meeker v. Thompson, 
43 Conn. 77. 

2. A depositor in a savings bank cannot, if the bank is insolvent, set off 
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his deposit against a debt due from him to the bank. — Osborn v. Byrne, 43 
Conn. 155. 
SLANDER. — See EvipENCE, 2. 


SLAVE. 


The marriage of a master to his slave, if otherwise valid, and not forbid- 
den by law, is valid, and works an emancipation of the slave. — Pearson v. 
Pearson, 51 Cal. 120. 


Sotprer. — See Contract, 1. 


STATUTE. 

The court will not hold a statute void without further evidence than the 
agreement of parties that it was not passed with the forms required by the 
Constitution. — Happel v. Brethauer, 70 Ill. 166. 

See BurGLary; ConstiTuTionaL Law; ConstituTIoNAL Law, STATE; 
InteGAL Contract, 2; MANDAMUS; PRESUMPTION, 2; REPEAL; WILL, 1. 


STATUTE OF Fraups. — See Fraups, STATUTE OF. 
or Limitations. — See Limitations, STATUTE OF. 


SUBROGATION. 
A sheriff who pays an execution against B., in his hands, without taking 
at the time an assignment of the judgment on which it is issued, is not en- 
titled to be subrogated to the lien of that judgment as against subsequent 


creditors of B. — Clevinger v. Miller, 27 Gratt. 740. 


Succession Duty. — See Tax, 2. 


SuRErTY. 

1. Sureties are discharged by an extension of time given to the principal 
debtor, though the consideration of such extension be usurious. — Scott v. 
Harris, 76 N. C. 205. 

2. A debtor offered to pay his debt which was due; the creditor requested 
him to keep the money, saying that he had no use for it; the debtor after- 
wards became insolvent. Held, that a surety for the debt was not discharged. . 
— Clark vy. Sickler, 64 N. Y. 231. 

See Bank. 

Tax. 


1. Under a constitutional provision that all property shall be taxed in pro- 
portion to its value, held, that debts due were not property, nor taxable. 
(Overruling former decisions; Ropes, J. dissenting.) — People v. Hibernia 
Savings § Loan Society, 51 Cal. 243. 

2. A statutory exemption from taxation of all personal property of chari- 
table institutions does not relieve property bequeathed to such institutions 
from the payment of legacy duties. — Miller v. The Commonwealth, 27 Gratt. 
110. 


.3. One town cannot maintain a bill to enjoin the collection of a tax by 


132 SELECTED DIGEST OF STATE REPORTS. 


another town, on the ground that the person taxed is lawfully taxable by the 
former and not by the latter. — Nunda v. Crystal Lake, 79 Ml. 311. 

4. Where the Constitution provided that ‘such property as the General 
Assembly may deem necessary for schools, religious and charitable purposes, 
may be exempted from taxation,’’ held, that only such lands could be ex- 
empted as were actually used for the purposes named in the Constitution; 
and that there could be no exemption of charity lands not occupied for 
purposes of the charity, but leased. — Northwestern University v. The People, 
80 Ill. 333. 

5. Property exempted by statute from taxation, pursuant to a clause in the 
Constitution allowing such exemption to be enacted, is not taxable by a muni- 
cipal corporation any more than by the State. — Lefranc v. New Orleans, 27 
La. Ann. 188. 

6. A banking corporation a few days before the day of assessment of a 
State tax, with the intention of escaping the tax, converted all its capital 
stock, except real estate, into United States bonds, not taxable by the State, 
and sold them soon after the day of assessment. Held, that the capital stock 
was taxable by the State. — Holly Springs Savings Co. v. Marshall County, 
52 Miss. 281. 

See ConsTITUTIONAL Law, States, 2, 3; InsuncTIon; Municipat Cor- 
PORATION, 2. 


TENANT In Common. 


Tenants in common bring trespass qu cl. for digging coal. Plea, leave and 
license of the plaintiffs. Evidence of a license from one of the plaintiffs will 
not support the plea; and (semble) would be no defence even if it were admis- 
sible under the pleadings. — Murray v. Haverty, 70 Ill. 318. 

See HusBanp AND WIFE, 2; Trespass, 1. 


TENANT FOR Lire. — See Devise, 1. 
TENANT AT WiLL. — See LANDLORD AND TENANT. 
— See Limitations, STATUTE OF. 


TRESPASS. 


1. Tenants in common are jointly liable for trespasses committed by cattle 
kept in one herd on their land, though the beasts composing the herd are 
owned by them severally. — Ozburn v. Adams, 70 Il. 291. 

2. Defendants wrongfully entered plaintiff’s land, and dug a ditch, which 
plaintiff left open, though he might easily have filled it up; four or five years 

-after, his crops were destroyed by water overflowing from it. Held, (1) that 
defendants’ trespass was complete when the ditch was dug; (2) that the con- 
tinuance of the ditch was not a new trespass; (3) that the injury to the crops 
was not a proximate result of the trespass, and that defendants were not 
liable for such injury; (4) that they were not liable at all if the Statute of 
Limitations had run since the ditch was first dug. — Kansas Pacific Ry. Co. 
vy. Mihlman, 17 Kans. 224. 

See INTENT; TENANT 1n Common; Way, 2. 
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TRIAL. — See Jury, 
Trover. — See Action, 1. 
Trust. — See Bankruptcy, 2; MorrGaGeE, 2; OrFIcer. 


Utrra Vires. — See ConstituTionaL Law, Strate, 1; Cor- 
PORATION, 1. 


Usury. 

A stranger to a contract shall not impeach it on the ground of usury; and, 
therefore, a mortgage made to secure an usurious debt shall have priority to 
its full extent over a second mortgage, when the question is between the 
two mortgagees; though the mortgagor might avoid the first mortgage. — 
Pritchett v. Mitchell, 17 Kans. 355. 

See Surery, 1. 


Variance. — See GaminG; InpIcTMENT; TENANT IN ComMON. 
AND VOIDABLE. — See ExeEcurTIoN, 


War. 


A grant of administration by a Probate Court of Arkansas during the war, . 
held, valid. (Overruling former decisions.) — Berry v. Bellows, 30 Ark. 198. 
See Action, 1. 
Way. 


1. A city cannot, without special authority given by statute expressly or 
by reasonable implication, take for a highway land of a cemetery, though not 
used for burial, but for paths and shrubbery. — Evergreen Cemetery Associa- 
tion v. New Haven, 43 Conn. 234. 

2. Bill in equity against town officers to restrain them from removing 
plaintiff’s fences, which they had done repeatedly, under pretence that the 
fences obstructed a highway, and threatened to do again as often as the fences 
should be restored. Held, (1) that the bill was maintainable; (2) that the 
burden was on the defendants to show the lawful existence of the way; (3) 
that judgments rendered against the plaintiff in actions at law to recover 
penalties for obstructing the highway at the point in question, were not con- 
clusive evidence that the way was lawfully laid out. — McIntyre v. Storey, 
80 Ill. 127. 

See Action, 2; BounpAry; EASEMENT. 


WILL. 


1. Where a married woman had by statute power to dispose of all her 
property by will; a widow, having children, made her will, married again, and 
died without issue by her second husband. Held, that her will was not re- 
voked by implication of law, nor by virtue of a statute passed after the mar- 
riage, which enacted that marriage should revoke a prior will. — In re Tul- 
ler, 79 Tl. 99. 

2. A testator by his will named executors ‘‘ with discretionary powers to 
settle my estate as they shall judge best for the interests of my heirs.”” Held, 
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that the executors had no power to sell real estate. — Skinner v. Wood, 76 
N.C. 109. 
See Devise; GuARDIAN; Power. 


Witness. — See EvipEnce, 5. 


Worps. 


“ Fiduciary Capacity.’? —See BANKRUPTCY, 2. 

Legal Representatives.”’—See MortGaceE, 2. 

‘¢ Member of the Family.’’ — See Contract, 2. 
‘* Property.’’ — See Tax, 1. 

‘* Railroad Corporation.’’ — See Rarroap, 1. 
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DIGEST OF CASES IN BANKRUPTCY. 


(Tus Digest includes Nos. 8 to 12, inclusive, of Vol. XV. National Bank- 
ruptcy Register and No, 1 of Vol. XVI.] 


ACTION. 


1. When an execution creditor of a bankrupt petitions the Bankrupt Court 
to so modify an injunction as to allow the sheriff to sell the property levied on 
and deposit the proceeds in the Bankrupt Court, and the order is granted, he 
cannot maintain an action against the sheriff for paying the money into court 
in pursuance thereof, instead of paying it to him, but he is bound by it. — 
O’ Brien v. Weld, 15 N. B. R. (U. S. S. Ct.) 405. 

2. The holder of a note for $500 was paid $409 of it by the maker, who, 
within four months thereafter, was adjudged a bankrupt. Upon suit brought 
by his assignee to recover it back, upon the ground of preference, he was com- 
pelled to pay it. The sureties upon the note paid the balance to the maker’s 
clerk, and took it up. In an action brought against them to recover the 
amount originally paid, it was held, that, having acted in good faith toward 
the sureties, and been reasonably diligent to save them from loss, he was en- 
titled to recover the amount originally paid and endorsed. — Watson v. Poague, 
15 N. B. R. (Sup. Ct. Iowa) 473. 

3. An assignee in bankruptcy is but a trustee for the creditors. While he 
holds the property the creditors are cestuis que trust, and a cestui que trust may 
bring an action to set aside a fraudulent transfer of property by the debtor, if 
he makes the trustee a party. — Dewey v. Moyer, 16 N. B. R. (Sup. Ct. 
N. Y.) 1. 

4. Even after the appointment of an assignee in bankruptcy, creditors may 
bring actions to set aside fraudulent transfers of property. Not joining the 
assignee as a party is a defect of parties; and, if not set up in the answer, is 
waived. — Ibid. 

See Cueck, 2; Mortcace, 1. 


Act oF Bankruptcy. — See AMENDMENT. 


AMENDMENT. 


The omission to file proof of an act of bankruptcy is substantial, and cannot 
be cured by amendment. — Jn re Brown, 15 N. B. R. (Col. Dist.) 416. 

See Proor, 4. 

APPEAL. 

1. A proceeding to prove a debt is part of the suit in bankruptcy. An 
appeal from the allowance or disallowance by the District Court of a claim 
may be taken to the Circuit Court; but when that court acts thereon all par- 
ties are concluded. No appeal lies. — Wiswall vy. Campbell, 15 N. B. R. (U.S. 
S. Ct.) 421. 
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2. The fact that an appeal was taken from a judgment does not affect the 
lien acquired thereby, if no bonds were given by the appellant, as required by 
law. — In re Gold Mountain Mining Company, 15 N. B. R. (Cal. Dist.) 545. 

See Practice, 1. 
ASSIGNEE. 


1. The trustee or assignee in bankruptcy takes the property, subject to all 
legal and equitable claims of others. — Hayes v. Dickinson, 15 N. B. R. (Sup. 
Ct. N. Y.) 350. 

2. Where a receiver, in an action to foreclose a mortgage, was appointed 
to take the rents and profits before the mortgagor was adjudged a bankrupt, 
the assignee is not entitled to the fund in the hands of the receiver as against 
the mortgagee, upon a sale of the premises, for a sum less than the mortgagee’s 
claim. — Ibid. 

3. The discharge of the bankrupt interposes no obstacle to the right and 
duty of the assignee to collect the assets of the bankrupt, whether they were 
placed upon the schedule or not. — Maybin v. Raymond, 15 N. B. R. (S. D. 
Miss.) 353. 

4. An assignee in bankruptcy has a stronger right than the bankrupt. He 
stands in the place of an attaching or an execution creditor, and may impeach 
the validity of contracts void as to creditors. —Jn re Gurney, 15 N. B. R. 
(E. D. Wis.) 373. 

5. Where assignees redeem pledges, they are subrogated to all the rights of 
the pledgees, until, from the proceeds of the pledges redeemed, the fund for 
general distribution is made good. — McLean v. Cadwalader, 15 N. B. R. 
(C. Pl. Phila.) 383. 

6. Upon the discharge of the assignee, the property reverts to the debtor 
without a reassignment. — Dewey v. Moyer, 16 N. B. R. (Sup. Ct. N. Y.) 1. 

See Action, 4; BANKRUPTCY ProceEDINGS; CouRT, 2; ExempTION, 3. 


ASSIGNMENT. 

An assignment for the benefit of creditors of ‘‘ all the goods, chattels, and 
effects, and property of every kind, personal and mixed,’’ does not pass the 
real estate of the debtor, — Rhoads v. Blatt, 16 N. B. R. (Sup. Ct. Pa.) 32. 

See JuRISDICTION, 4. 

ATTACHMENT. 

1. Under the statutes of Vermont the attachment of a debt by trustee 
process creates a lien upon the fund attached, though no service is made upon 
or notice given to the principal debtor. — In re Peck, 16 N. B. R. (Vt. Dist.) 43. 

2. Such lien is a lien by attachment upon mesne process, and is saved by 
the act, if made within the time prescribed. — bid. 

See Composition, 1. 


Bankrupt. — See Statute oF Limitations, 1. 


Bankrupt Law. 
1. The statute of New Hampshire of 1874, which provides that when the 
assets of a savings bank fall below ninety per cent of the amount of deposits, 
the deposit accounts shall be reduced so much, and the balance equitably dis- 
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tributed among the depositors, is not inoperative because enacted when the 
United States bankrupt law was in force, but the facts place it under the class 
of cases excepted by the bankrupt law. — Simpson v. City Savings Bank, 
15 N. B. R. (S. C. N. H.) 385. 

2. Nor does it impair the obligation of contracts. — Ibid. 

3. Nor is it a retrospective law within the meaning of the New Hampshire 
Bill of Rights. — Ibid. 


BANKRUPTCY PROCEEDINGS. 


It seems, that where, by the record, the bankrupt has obtained his discharge, 
and the assignee has also been discharged, that this ended and closed the bank- 
ruptecy proceedings, and that all proceedings thereafter in bankruptcy were 
without jurisdiction and void. — Maybin v. Raymond, 15 N. B. R. (S. D. 
Miss.) 353. 

See JuRISDICTION, 1. 


BILts AND NOTEs. 


1. A banker’s draft, dated at his usual and only place of business, is pay- 
able there, on the default of the drawer, by the implied terms of the contract 
itself and by the usages of merchants and by the law, though negotiated else- 
where. —In re Glyn, 15 N. B. R. (Mass. Dist.) 495. 

2. The law of bills of exchange is part of the general commercial jurispru- 
dence, and not of local law or usage, and State laws are not binding upon 
Federal courts. — Jbid. 

3. Where no place of performance is mentioned in a note or bill, it is to 
be paid by each person liable upon it at the place of his own domicile, using 
that word in a sense large enough to include an established place of business 
as well as one of residence. — Ibid. 

4. Interest and damages, which the drawer of a bill of exchange is to pay, 
are to be assessed according to the law of the place where the bill is drawn. — 
Ibid. 

See Fipuciary Dest, 3. 


or Sate. — See Morteaace, 2. 


CHAMPERTY. 

It is not champerty for an attorney to agree to prosecute a claim at his own 
cost and expense, and retain one-half the amount recovered, especially a claim 
against the United States. — Maybin v. Raymond, 15 N. B. R. (S. D. Miss.) 
353. 

CHEcK. 

1. Where the purchaser of a check of one bank, drawn upon another, fails 
to present the same for payment till after the maker has been adjudged a 
bankrupt, he is not entitled to be paid in full by the assignee, though there 
were funds sufficient to pay it at any time up to that of the presentment. — 
In re Smith, 15 N. B. R. (S. D. Ohio) 459. 

2. The mere drawing of a check creates no lien upon or appropriation of 
the funds in the hands of the bank, nor does it give the payee a right of action 
against the bank. — lbid. 
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CoMPOSITION. 


1. A composition under the bankrupt law, without an adjudication and 
assignment, does not operate to dissolve an attachment in a State court levied 
within four months of the proceedings in bankruptey.— Jn re Shields, 15 
N. B. R. (Dist. Iowa) 532. 

2. A proposition for composition may be submitted by a member of a firm 
to his joint and several creditors, after an adjudication of the firm. — Pool y. 
McDonald, 15 N. B. R. (N. D. Ohio C. Ct.) 560. 

3. By the approval and confirmation of a composition proposed by one 
member of a firm adjudicated bankrupts, the partnership and the individual 
member are discharged and fully released from all their indebtedness as fully 
and completely as though they had received a certificate of discharge in bank- 
ruptcy. — Ibid. 

ConTract. 


Where counsel were employed by a bankrupt, long before proceedings were 
begun, to prosecute a claim for one-half the amount recovered, advancing all 
costs and expenses, they are entitled to retain the proportion named, though 
not recovered till after the discharge in bankruptcy is obtained. — Maybin v. 
Raymond, 15 N. B. R. (S. D. Miss.) 353. 

See Bankrupt Law, 2. 

Court. 

1. Where an assignee obtains permission of the court to employ counsel to 
prosecute a claim of the bankrupt against the United States, for the compen- 
sation of one-half the amount recovered, by the suppression of facts which 
must have been known to him as well as to the attorneys employed, and which, 
if known to the court, would have caused it to withhold its permission, neither 
it nor the parties are bound by the contract. But the attorney would be enti- 
tled to a reasonable sum for services actually rendered. — Maybin v. Raymond, 
15 N. B. R. (S. D. Miss.) 353. 

2. Where it appears that the discharge of an assignee had inadvertently 
found its way among the files of the court, the court has power to order the 
paper to stand for naught and the assignee to proceed with his duties. — Jbid. 


Curresy, Estate py. — See HusBanp AND WIFE. 


DiscHARGE. 

1. Suit was brought upon partnership notes after one member of the firm, 
upon petition filed against him, had been adjudged a bankrupt and obtained 
his discharge. It appeared that, at the time of the filing of the petition, 
there were both partnership assets and partnership debts. Held, that the dis- 
charge was no bar to the joint debt. — Crompton v. Conkling, 15 N. B. R. 
(S. D. N. Y.) 417. 

2. A discharge duly obtained in bankruptcy cannot be impeached collater- 
ally in an action in a State court, on the ground that it was obtained by fraud. 
— Smith v. Ramsey, 15 N. B. R. (Sup. Ct. Ohio) 447. 

8. The validity of a discharge granted under the act of 1867 cannot be 
impeached, in an action in the State court, upon the ground that the bankrupt 
fraudulently represented that a creditor’s residence was unknown to him, by 
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means of which the creditor received no notice of the proceedings. — Rayl v. 
Lapham, 15 N. B. R. (Sup. Ct. Com’n Ohio) 508. 

4. In a suit upon a claim provable in bankruptcy, the bankrupt’s discharge 
will operate as a bar where due notice by publication was given, though the 
creditor’s name was not on the schedule or furnished to the marshal, and in 
the absence of fraud in omitting the name from the schedule. — Heard v. 
Arnold, 15 N. B. R. (Sup. Ct. Ga.) 543. 

See BankRuPTCY PROCEEDINGS; COMPOSITION, 3; JURISDICTION, 3; 
PLEADINGS, 2; PREsuUMPTION, 1. 


Distress. — See FRAUDULENT PREFERENCE, 4. 


EVIDENCE. 

1. Under general money counts, joined with counts to recover for a prefer- 
ence, evidence will not be admitted to show any liability, contract, promise, 
or obligation arising exclusively under sect. 5128. — Warren v. Garber, 15 
N. B. R. (E. D. Va. C. Ct.) 409. 

2. Copies of the proceedings in bankruptcy, containing a certified copy of 
the assignment, are proper evidence of the execution of the assignment.— 
Dewey v. Moyer, 16 N. B. R. (Sup. Ct. N. Y.) 1. 

See Jury. 


Execution. — See PARTNERSHIP ASSETS, 2. 


EXEMPTION. 

1. Exemption is created by the State law, and the assignee acquires no title 
to exempt property; and it makes no difference that the exemption, a home- 
stead, was not ascertained or set out in severalty until after proceedings in 
bankruptcy were commenced, or until after the conveyance to the assignee 
was executed. — In re Bass, 15 N. B. R. (S. D. Ga.) 453. 

2. Nor that the bankrupt has agreed with certain creditors to waive his 
right to a homestead as to their claims. — Ibid. 

3. Any agreement of this kind must be inquired into by the State court, 
and not by the Bankrupt Court. — Jbid. 

4. The bankrupt law does not abridge the power of the debtor to encumber 
or dispose of his exempted property. It adopts the State law as to the fact of 
exemption and as to the measure or amount thereof, but does not embrace 
local restrictions upon his estate in or dominion over it. — Farmer v. Taylor, 
15 N. B. R. (Sup. Ct. Ga.) 515. 

5. The Bankrupt Court has power to order the bankrupt to surrender 
possession of property sold under order of the court, to satisfy a debt secured 
upon it by mortgage or deed of trust, though the property is claimed as a 
homestead by the bankrupt. — Jn re Betts, 15 N. B. R. (E. D. Mo.) 536. 


Frees. — See Court, 1. 


Fipvuciary Desr. 


1. The debt of a guardian to his ward is fiduciary, and not released by a 
discharge in bankruptcy. — Jn re Maybin, 15 N. B. R. (N. D. Miss.) 468. 
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2. A debt due by a factor or commission merchant for goods sold on con- 
signment, remittance to be made in thirty days after sale, is not a debt con- 
tracted in a fiduciary capacity and excepted from the operation of a discharge 
in bankruptcy. — Owsley v. Corbin, 15 N. B. R. (C. Ct. So. Ca.) 489. 

3. Prima facie, a judgment obtained upon a promissory note is not a fidu- 
ciary debt. — Hayes vy. Ford, 15 N. B. R. (Sup. Ct. Ind.) 569. 

4. The obligation of a surety upon a guardian’s bond is not a fiduciary one, 
7 but a debt barred by the surety’s discharge in bankruptcy. — Ex parte Taylor, 
16 N. B. R. (E. D. Va.) 40. 


FRAUDULENT PREFERENCE. 


1. Where creditors take notes of a debtor, with warrants to confess judg- 
ment, both knowing at the time that the debtor is insolvent, the transaction is 
fraudulent as to other creditors, though an involuntary petition in bankruptcy 
was not filed till more than two months afterwards. — In re Herpich, 15 N. B.R. 
1 (S. D. IIL.) 426. 

2. Where a person makes application to a bank for a loan to pay a debt 
already due, and, at the same time, owes to the bank one note due, with others 
to mature in a few days, and agrees, upon the demand of the bank, for such 
loan, to substitute for his note already due and the other notes a number of 
smaller notes, payable instanter, whereby the bank may and does obtain judg- 
ment and execution at once, and sells the whole of the applicant’s property 
thereon, such sale will be decreed void upon a bill brought by the assignee, 
q and the amount realized therefrom ordered to be paid to him. — Loudon v. 
First National Bank of Wilmington, 15 N. B. R. (E. D. No. Ca.) 476. 

i) 3. The provisions of the constitution of a stock and exchange board, that 
é ‘‘in sales of seats for account of delinquent members, the proceeds shall be 
applied to the members of the board, exclusive of outside creditors,”’ is valid, 
; and an assignment of the same by such a member, with authority to sell the 
same and apply the proceeds to the payment of all debts due from him to the 
4 members, is not a preference, though made within two months of the filing of 
7 the petition in bankruptcy. — Hyde v. Woods, 15 N. B. R. (U. S. S. Ct.) 518. 
4 4. A distress made in pursuance of the terms of a lease is not a fraudulent 
; preference under the bankrupt law, though made within four months of the 
petition, and though the bankrupt did consent to it. — Goodwin v. Sharkey, 
# 15 N. B. R. (Sup. Ct. Pa.) 526. 

See JuDGMENT; MortGaGe, 4; Priority, 1. 


FRAUDULENT TRANSFER. — See AcTIoN, 4. 
Funp. — See Proor, 3. 
GUARDIAN AND Warp. —See Fipuciary Dest, 1. 
Haseas Corpus. — See JuRISDICTION, 5. 


HoMESTEAD. 


A wife acquires no separate rights in a homestead which has been pur- 
chased by her husband in his own name with partnership funds, in fraud of 
partnership creditors. — In re Boothroyd, 15 N. B. R. (E. D. Mich.) 368. 

See Exemption, 3; MortGaae, 1. 
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HvusBAND AND WIFE. 


Where a wife mortgaged her separate estate to pay debts of her husband, 
which debts exceeded the sum which he would be entitled to by curtesy upon 
her death, he cannot claim any part of the estate to its prejudice, but the same 
belongs to her heirs or representatives. — Shippen & Robbins’s Appeal, 15 N. 
B. R. (Sup. Ct. Pa.) 553. 

See HomesTEAD; PRACTICE, 2. 


JOINT AND SEPARATE EstaTeEs.— See Proor, 1. 


JUDGMENT. 


Where creditors take notes of a debtor with warrants to confess judgment 
upon them, both knowing at the time that the debtor is insolvent, and judg- 
ment and execution are obtained and levied upon property before the com- 
mencement of proceedings in bankruptcy, the execution creditors obtain 
thereby no preference. — Jn re Herpich, 15 N. B. R. (S. D. Ill.) 426. 

See APPEAL, 2; Frpucrary Dest, 3; Lien, 2; Proor, 2; Warver, 1. 


JURISDICTION. 


1. A State court is not ousted by bankruptcy proceedings of its jurisdiction 
of suits in which attachments have been made, unless such proceedings are 
brought to the notice of the court by proper pleadings. — Haber v. Kiauberg, 
15 N. B. R. (St. Louis Ct. of Appls.) 377. 

2. The question whether the District Court, under the Bankrupt Act, has 
authority, upon petition of an execution creditor, to order a sheriff to sell 
property levied upon and pay the proceeds into court, and the decision of the 
State court thereon, are sufficient to sustain the Federal jurisdiction. —O’ Brien 
y. Weld, 15 N. B. R. (U. S. S. Ct.) 405. 

3. Proceedings in bankruptcy are so far in rem that actual notice to the 
creditors is not essential to the jurisdiction of the court, nor will the want of it 
invalidate the discharge, when the debtor is found to have honestly complied 
with the requirements of the act.— Rayl v. Lapham, 15 N. B. R. (Sup. 
Ct. Com’n Ohio) 508. 

4. The fact of an assignment under the State law for the benefit of credit- 
ors does not annul the Bankrupt Act nor interfere with its jurisdiction and 
power under it. — Pool v. McDonald, 15 N. B. R. (N. D. Ohio C. Ct.) 560. 

5. A decree was obtained in a State court against a guardian and the sure- 
ties upon his bond, which created a lien upon their respective estates. One of 
the sureties was subsequently adjudged a bankrupt, and thereafter arrested 
upon process of a State officer to elicit a disclosure of his estate, similar to that 
given by sect. 5086 of the United States Revised Statutes. Held, that the 
State tribunal had no jurisdiction, and that the Federal court would discharge 
the petitioner from imprisonment upon habeas corpus, the decree of the State 
court not being for a fiduciary debt of the bankrupt. — Ez parte Taylor, 16 
N. B. R. (E. D. Va.) 40. 

See AssiGNee, 2; Bitts anp Notes, 2; Exemption, 3,5; Practice, 5; 
Presumption, 1; Review, 1. 
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JuRY. 


In a sale by an insolvent vendor, inadequacy of price is evidence of fraud, 


which should be submitted to a jury. — Rhoads v. Blatt, 16 N. B. R. (Sup. 
Ct. Pa.) 32. 


KNOWLEDGE OF INSOLVENCY. 
A bank will be held to know its depositor is insolvent, when, having one note 
overdue to it and others about to mature, with no arrangement made for their 


“payment, it demands, as a condition for a further loan to meet a borrowed 


note, that he shall substitute for his notes others payable forthwith, whereby 
it can the more readily obtain judgment upon them and secure its debt. — 


Loudon vy. First National Bank of Wilmington, 15 N. B. R. (E. D. No. Ca.) 
476. 


Lease. — See FRAUDULENT PREFERENCE, 4; MorTGAGE, 2. 
Levy. — See JUDGMENT. 


LIEN. 


1. The commencement of proceedings in bankruptcy does not of itself dis- 
solve attachments made within the time named under the statute, but the 
adjudication does; and the deed of assignment relates back to such commence- 
ment, divesting the title of the bankrupt and any qualified right of a sheriff, 
by means of a seizure, and vesting it in the assignee; and when this was done, 
the judgment lien ceased, so there was no time at which it attached to such 
property. — In re Badenheim, 15 N. B. R. (S. D. Miss.) 370. 

2. A lien acquired by levy of an execution before bankruptcy proceedings 
is in no respect affected by such proceedings. — Jn re Gold Mountain Mining 
Company, 15 N. B. R. (Dist. Cal.) 545. 

See APPEAL, 2; ATTACHMENT, 1; CHECK, 2; MortGaGe, 4; WaAIvER, 1. 


MARSHALLING ASSETS. 


The partnership creditors have primarily the joint fund or property of the 
firm to come upon, and afterwards all the separate estates of the separate part- 
ners, after all the separate creditors are satisfied. The separate creditors have 
the separate estates of the debtors and the residuum of the separate debtors’ 
estate in the joint fund after the firm or joint creditors are paid. — In re 
McLean, 15 N. B. R. (Del. Dist.) 333. 


MortTGAGE. 


1 One taking a mortgage upon land claimed as a homestead, after a decree 
of the court adjudging such claim invalid, acquires no better right than the 
mortgagor, and can be compelled to release the security, upon petition of the 
assignee, without suit in law or equity. — Jn re Boothroyd, 15 N. B. R. (E. D. 
Mich ) 368. 

2. Where, prior to his bankruptcy, the bankrupt had borrowed money, to 
secure which he gave a bill of sale of property and took back something in the 
nature of a lease, and was to pay so much for its use, with a stipulation that 
he was to repurchase at a fixed price, neither paper being recorded, and no 
change of possession taking place, the transaction was in effect a mortgage, 
and invalid under the laws of Wisconsin as to creditors of the bankrupt, and 
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may be impeached by his assignee.— Jn re Gurney, 15 N. B. R. (E. D. 
Wis.) 373. : 

3. A mortgage given in pursuance of a valid promise, made at the time of 
the advance, to give security, will be good, though executed within four months 
of bankruptcy proceedings, if the security was so definitely named as to enable 
the mortgagee to compel a specific performance in equity. — In re Jackson Iron 
Manufacturing Company, 15 N. B. R. (E. D. Mich.) 438. 

4. One member of a firm, whose assets exceeded his debts, within four 
months of the commencement of proceedings in bankruptcy against the firm, 
executed a mortgage of his real estate to one of his creditors, and took up 
notes which he had given him for borrowed money. The mortgage was exe- 
cuted in pursuance of a parol contract that he would so execute it upon demand. 
Held, that this was not a preference; it was the substitution of a legal for an 
equitable lien. — Hewitt v. Northup, 16 N. B. R. (Sup. Ct. N. Y.) 27. 


MortGaGe. — See HusBanp AND WIFE; Practice, 6. 
Norice to CrepiTors. — See JURISDICTION, 3. 
PARTNERSHIP. — See ComposiTION, 2, 3; DiscHarGE, 1. 


PARTNERSHIP ASSETS. 


1. The fact that one purchases the interest of both partners, sold on sepa- 
rate executions, can have no effect to enlarge the interest of either, acquired 
on the separate sale of that interest. The purchaser takes only a right to an 
account, and holds the assets in entire subordination to the claims of the joint 
creditors. — Osborn v. McBride, 16 N. B. R. (Dist. Cal.) 22. 

2. The sale on execution of either or both the partners’ interest in the joint 
assets in satisfaction of a separate debt gives to the purchaser only an interest 
in the assets which might remain after the payment of the partnership debts. 
— Ibid. 

See PrEsumpTION, 2. 


Petition. — See PRACTICE, 3. 
BANKRUPTCY. — See STATUTE OF LIMITATIONS, 3. 


PLEADINGS. 

1. An involuntary petition was filed March 14, 1874. Upon an action 
brought after June 22, 1874, by the assignee, to recover for money paid as a 
fraudulent preference, it is sufficient for the declaration to lay the payment to 
have been made within four months, instead of two, and averring that the 
defendant had reasonable cause to believe that the money was paid him in fraud 
of the provisions of the Bankrupt Act, and not that he knew that it was so 
paid. — Warren v. Garber, 15 N. B. R. (E. D. Va. C. Ct.) 409. 

2. Upon a complaint to enjoin the collection of a judgment, a discharge in 
bankruptcy, as a bar thereto, is sufficiently pleaded by a simple averment of 
the fact. — Hayes v. Ford, 15 N. B. R. (Sup. Ct. Md.) 569. 

3. In a bill in equity, brought under sects. 5128 and 5129 of the Revised 
Statutes, to set aside a sale as fraudulent, it must be averred, since the amend- 
ment of June 22, 1874, that the defendant knew that the assignment to him 
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was in fraud of the acts, and the plaintiff must substantiate it by proof. — 
Crump v. Chapman, 15 N. B. R. (E. D. Va.) 571. 
4. It is too late to set up as a defence want of parties, after trial upon 


issues and failure upon them. — Dewey v. Moyer, 16 N. B. R. (Sup. Ct. 


See Action, 3,4; Evipence, 1; WarveER, 2. 


PLEDGE. 


1. Where an assignee redeems pledges, they become assets for all the cred- 
itors, and not for any single creditor to the prejudice of the general creditors, 
whose funds have thus been diverted. — McLean v. Cadwalader, 15 N. B. R. 
(Com. PI. Phila.) 383. 

2. The Bankrupt Act has taken away no right from a pledge, as of the right 
to sell bonds held as collateral for a loan made, and a sale after adjudication 
gives the purchaser an absolute - — Jerome v. McCarter, 15 N. B. R. 
(U.S. S. Ct.) 546. 

See AssIGNEE, 5. 


PRACTICE. 


1. A petition by a bankrupt, to secure to himself any surplus that might 
remain of his estate after paying all the claims upon the fund and all debts 
due from him, is a petition in the ordinary course of a bankrupt proceeding, 
and not a bill in equity; and a decree of the court, allowing counsel their 
agreed proportion of a fund recovered by them, is not the allowance of a claim 
against the estate of the bankrupt, but the statement of a title, from which no 
appeal could be taken. — Maybin v. Raymond, 15 N. B. R. (S. D. Miss.) 353. 

2. Where an insolvent husband purchases articles of luxury and expensive 
furniture, and places them in his house, in which he is living with his wife, and 
says to her, ‘‘ These are yours,’’ such gift does not of itself constitute an adverse 
interest in the wife; and, upon petition by the assignee for possession of the 
property, the court will require the bankrupt to answer the petition, and if it 
appears that there is really an adverse interest in the wife, her right will be 
tried in an independent proceeding. — In re Pierce, 15 N. B. R. (E. D. Wis.) 
449. 

3. Where the record shows a written denial by the debtor, that the requi- 
site number and amount of the creditors had not joined in the petition, but no 
reference appears to have taken place to ascertain that fact, and no order ac- 
tually entered, though the minutes kept by the judge himself show it; a case 
has not arisen in which the judge is called upon, under sect. 5021, to fix a time 
within which additional creditors may join in the petition. —Jn re Frisbie, 15 
N.B.R. (S. D. N. Y.) 522 

4. And upon filing a supplementary petition for adjudication, the court will 
not dismiss the same upon the ground that the requisite number and amount 
had not joined, where there is no averment that, taking both petitions together, 
creditors to the requisite number and amount had not joined. — Jbid. 

5. A decree in a bill in equity for foreclosure, filed before the mortgagors 
were declared bankrupt, is valid. The Bankrupt Court has not absolute and 
exclusive jurisdiction, and is not entitled to the entire administration of the 
bankrupt’s property. — Jerome v. McCarter, 15 N. B. R. (U.S. S. Ct.) 546. 
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6. In a suit by a junior mortgagee to foreclose a mortgage, prior mortgagees 
are not necessary parties, especially when he only seeks a foreclosure or sale 
of the equity of redemption, and there is no substantial doubt as to the amount 
of the debts due prior lien creditors. — bid. 


PRESUMPTION. 


1. It will be presumed by the court in which a discharge in bankruptcy is 
set up as a defence, that the court granting it had jurisdiction, in the absence 
of any thing upon the record disclosing it. — Hayes v. Ford, 15 N. B. R. (Sup. 
Ct. Ind.) 569. 

2. Premises used by partners for the purpose of carrying on their trade, 
prima facie form part of the partnership property. But this presumption may 
be rebutted. — Osborn v. McBride, 16 N. B. R. (Cal. Dist.) 22. 


Priority. 


1. Where the warden of a State prison deposits, in his own name, money 
received from and belonging to the State in a bank which afterwards becomes 
bankrupt, the State is not entitled to a preference over other creditors. — In 
re Corn Exchange Bank, 15 N. B. R. (E. D. Wis.) 431. 

2. The warden, as a general creditor in such case, will be allowed to prove 
his account. — Ibid. 

Proor. 

1. Where a partner has advanced to his firm more than his share of the 
capital, the assignee of the firm may prove this excess against the separate 
estate of the other partner as a debt, but will not be permitted to share therein 
till all the separate creditors have been paid. — In re McLean, 15 N. B. R. 
(Del. Dist.) 333. 

2. A judgment obtained after commencement of proceedings in bankruptcy, 
’ without the leave of the Bankrupt Court and in violation of the bankrupt law, 
cannot be allowed in proof. — In re Maybin, 15 N. B. R. (N. D. Miss.) 468. 

3. So long as there is a fund to distribute, all those who had valid subsist- 
ing claims, existing at the time bankruptcy proceedings commenced, upon 
making proof, shall be permitted to participate in it. — Jbid. 

4. Proof may, in all cases, be amended, if application is made in proper 
time; and, when amended so as to comply with the law, it will relate back to 
the original filing, unless the rights of others have in the mean time inter- 
vened. — Ibid. 

5. Debt for the price of goods accepted and received by the purchaser, but 
destroyed in the warehouse of the seller before being taken away by the buyer, 
may be proved in bankruptcy. — Ex parte Safford, 15 N. B. R. (Mass. Dist.) 
564 


6. The proof of debt against an estate in bankruptcy is not a proceeding 
against a bankrupt, nor against his executor or administrator, when he is 
dead, but is a proceeding in rem solely, and affects the estate only. — Jn re Mer- 
rill, 16 N. B. R. (Vt. Dist.) 35. 

7. Proof of debt cannot be taken in a foreign country before any other officer 
than those named in sect. 5079 of the Revised Statutes. — Jn re Lynch, 16 N. 
B. R. (S. D. N. Y.) 38. 

See AppEAL, 1; Priority, 2; WarveER, 1. 
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REASONABLE CAUSE TO BELIEVE. — See PLEADINGS, 1. 
REASONABLE CAUSE TO Know. — See KNOWLEDGE OF INSOLVENCY. 
RerrosrectivE Laws. — See Bankrupt Law, 3. 


REvIeEw. 


1. The Supreme Court cannot review the action of the Circuit Courts in 
the exercise of their supervisory jurisdiction under the bankrupt law. — Wis- 
wall y. Campbell, 15 N. B. R. (U. S. S. Ct.) 421. 

2. In reviewing a decision of the District Court upon a question of fact, 
whether a bankrupt has made a full disclosure under an order requiring it, the 
petitioner must satisfy the court that a wrong decision has been arrived at, 
that a reasonable man would not be able to give credit to the relation given 
by the bankrupt, but would be satisfied of its substantial untruth. — Jn re 
Mooney, 15 N. B. R. (S. D. N. Y.) 456. 


SALE. 

The practice of the United States District Court of Maine is not to confirm 
any sale made by an assignee, but to leave the purchaser to establish his title 
whenever the occasion may arise. — Jn re Alden, 16 N. B. R. (Me. Dist.) 39. 

See FRAUDULENT PREFERENCE, 2; JURY. 

Speciric PERFORMANCE. — See MortGaAGE, 3. 
State Law.— See Bankrupt Law. 


STATUTE OF FRAUDS. 


1. An agreement to extend the time of payment of a debt secured by a 
mortgage upon real estate or a deed of trust need not be in writing. — In re 
Betts, 15 N. B. R. (E. D. Mo.) 536. 

2. Where goods have been weighed in the presence of the buyer, the precise 
goods agreed upon and the shrinkage ascertained, and they had been set apart 
from other goods, marked with his name, and he was to take the goods when 
he chose to send his carrier for them, there have been a sufficient acceptance 
and receipt to take the case out of the Statute of Frauds. — Ex parte Safford, 
15 N. B. R. (Mass. Dist.) 564. 


Statute oF LimITATIONs. 

1. After a suit in the name of the assignee has been allowed to proceed to 
judgment, and the money obtained thereon, it is too late for the bankrupt to 
intervene, and set up as a bar that the assignee did not have himself substi- 
tuted as plaintiff in said suit till after the expiration of two years from his 
appointment. — Maybin v. Raymond, 15 N. B. R. (S. D. Miss.) 353. 

2. Such limitation is for the benefit of defendant in suits prosecuted by the 
assignee. — Jbid. 

3. The filing of the petition in bankruptcy arrests the running of the Stat- 
ute of Limitations. — Jn re Maybin, 15 N. B. R. (N. D. Miss.) 468. 

Stock ExcuHanGce By-Laws. — See FRAUDULENT PREFERENCE, 3. 
SuBROGATION. — See AssIGNEE, 5. 
Surety. — See Action, 2; Fipucrary Dest, 4. 
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TERMINATION OF PROCEEDINGS. 

Where an assignee had paid one dividend, and had funds out of which 
another might be paid, but had rendered no final account, and the bankrupt 
had made no application for a discharge, and no formal refusal of a discharge 
had been made, the proceedings have not been determined without a discharge 
within the meaning of sect. 5105, so that a creditor who had proved his claim 
and received a dividend thereon could maintain an action for the balance 
though three years had elapsed since the proof. — Wood vy. Hazen, 15 N. B. R. 
(Sup. Ct. N. Y.) 491. 


TrustTEE Process. —See ATTACHMENT, 1. 


WalIver. 

1. When a judgment creditor proves his judgment debt in the Bankrupt 
Court, he will be considered as having waived his lien created by that judg- 
ment upon other property of the bankrupt. — Heard v. Jones, 15 N. B. R. 
(Sup. Ct. Ga.) 402. 

2. In an action brought by judgment creditors against a debtor and other 
parties alleged to have received a fraudulent transfer of property from him, 
the debtor may waive his discharge in bankruptcy and allow a judgment to be 
recovered against him for the original debt. And the other defendants cannot 
defend themselves upon the ground that the debtor might have had a defence 
against the judgment, if he had chosen to assert it. — Dewey v. Moyer, 16 N. 
B. R. (Sup. Ct. N. Y.) 1. 

WITNESS. 


A creditor cannot be excluded as a witness to prove his claim on account 
of interest, because of the death of the bankrupt. — Jn re Merrill, 16 N. B. R. 
(Vt. Dist.) 35. 


BOOK NOTICES, 
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A Treatise on the Law of Executors and Administrators. By the Right Hon- 
orable Sir Epwarp VauGHAN WILLIAMS, late one of the Judges of Her 
Majesty’s Court of Common Pleas. Seventh Edition, by the Right Hon- 
orable Sir Epbwarp VAUGHAN WILLIAMS, and WALTER V. VAUGHAN WIL- 
L1AMs, of the Inner Temple, Barrister-at-Law. Sixth American Edition. 
In which the subject of Wills is particularly discussed and enlarged upon. 
By J. C. Perkins, LL.D. Three vols. pp. 2,560. Kay & Brother, 
Philadelphia, Publishers. 


In 1674, Godolphin published, with its curious title-page, the first edition 
of ‘* The Orphan’s Legacy . . . Illustrated with a great variety of Select 
Cases . . . as well delightful in the Theory as useful for the Practice .. . 
Hebrews, ch. ix., ver. 16, 17.’’ This work, treating in three parts, ‘‘I., of 
Last Wills and Testaments; II., of Executors and Administrators; III., of 
Legacies and Devises,’’ constituted, for its time, a complete treatise on the 
subject of wills. Since then, however, there has been no prominent work 
published in England which has thus had for its professed scope the entire 
field of the law of wills and administrations. The works of Powell on Devises 
and of Roper on Legacies, do not pretend to cover the whole subject.‘ Jar- 
man on Wills,’’ though undoubtedly the best book yet published on the 
construction of wills of real estate, is, nevertheless, rather a treatise on wills, 
in the strict English sense of that word, as opposed to testaments, than a 
work of general character, and does not contain even a single chapter on 
the important subjects of the appointment of executors and administrators, of 
their estate, of their powers and duties, and of their liabilities. Finally, the 
great work of Sir Edward Vaughan Williams on executors and administrators, 
while it supplied these deficiencies, was at the same time strictly confined to 
the law of wills of personal property ; and, in 1832, when the first edition of 
Williams was published, the differences between the law of wills of personal 
and of real property were very considerable. 

The numerous statutes, however, which have been passed in England 
during the reign of Victoria have done much to assimilate the law on these 
two subjects ; and, although the last London edition of Williams still pro- 
fesses to be only a treatise on the law of wills of personal property, the prin- 
ciples and rules therein laid down are, with few exceptions, applicable, by 
reason of these statutory enactments, as well to wills of real as to wills of 
personal property ; and it needed only a little additional matter to convert 
the work into a treatise which should practically cover the whole field of this 
branch of law. Such additional matter Mr. Perkins, in his notes to the 
present edition, has undertaken to supply ; and the consequence is that we 
have in three large volumes of nearly twenty-six hundred pages, made up of 
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the last English text and American notes, — ‘‘a complete treatise on the law 
of wills as on the law of executors and administrators ; in fact, it would now 
be quite as appropriate to style the treatise a work on wills and administrations 
as to apply to it the name it now bears.”’ 

It is unnecessary, of course, to say that Mr. Perkins has done his work 
well ; but we must say that we have grave doubts as to the advisability here- 
after of publishing American editions of any other than elementary English 
text-books on the law of such subjects as wills and real property. The law of 
sales of personal property, of contracts, of bills and notes, and of kindred sub- 
jects, is of comparatively modern origin; and its principles have never, with 
few exceptions, been twisted into fanciful forms and unjust rules by the 
influence of scholastic logic. Comparatively few statutes have been enacted 
for the purpose of altering the common-law rules governing these branches of 
the law; and those which have been passed relate chiefly to the law of parties 
and remedies. The latest English treatises, therefore, on these subjects are 
extremely valuable to the American profession ; and American editions of 
such works as ‘* Byles on Bills,”’ of ‘* Chitty on Contracts,’’ and of ‘‘ Ben- 
jamin on Sales,’’ are gladly welcomed. With the law of such subjects as 
wills, real property, pleading, and practice, however, the case is different. Their 
common-law rules and principles were settled at a time when principles and 
rules of law were formed not altogether on grounds of public policy and justice, 
but partially on certain fanciful considerations of logic and metaphysics, the 
effects of which it is one of the chief objects of modern legislation to undo. The 
consequence is, that, during the last fifty years especially, there has sprung up, 
both in England and in this country, a body of statutory regulations which, 
though they may have much in common, do, nevertheless, in those innumerably 
small respects so important in law, differ with the jurisdictions in which they 
have been enacted; and these differences are undoubtedly greater even 
between the English and the general mass of American statutes than between our 
various systems of State legislation, where they are certainly sufficiently con- 
siderable. It has come to be true, therefore, that the more accurate and the 
more valuable an English treatise is for the exigencies of the English practice 
of to-day, just so much the less valuable and the less adapted it is to the needs 
of the American profession. In the work before us, for example, there are 
at least three hundred pages which, except as matters of legal history or litera- 
ture, are absolutely useless to the mass of lawyers in this country. The chap- 
ters on stamp duties occupy upwards of one hundred and thirty pages; and in 
every part of the work there are constant references to statutes and sections of 
statutes which give the student an uncomfortable feeling of doubt as to 
whether what he is reading is common or local law, and which fill the lawyer 
with an anxious suspicion that the case or citation which seems so aptly to 
meet his wants may, after all, be found to be influenced by some lurking 
statute which he has failed to detect. 

We repeat, therefore, that future American editions of any other than 
elementary English text-books on these early branches of the common law 
seem to us to be at least of doubtful advisability: they are calculated — and 
every day makes this more and more true — to serve rather by way of analogy 
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and suggestion than by way of guidance and authority. To be sure, the 
differences in the American and English law can be indicated in the American 
notes; but would it not be more satisfactory that the law of some one State 
should constitute the text, and that the authorities and illustrations and dif- 
ferences in the law of other jurisdictions should appear in the footnotes. 
Such a course would make the book of value and authority, at least in some 
one jurisdiction, instead of being as now a safe guide in none. As the con- 
stantly increasing differentiation in the statute law of different jurisdictions 
goes on, we believe that this course will more and more commend itself to 
American legal writers on the subjects we have mentioned. 

We regret, therefore, that Mr. Perkins has not seen fit to write an 
American treatise on the law of wills, but has, instead, thought best to con- 
fine himself to the humble sphere of editing an English book. Mr. Perkins’s 
thorough legal scholarship, and the care and discrimination with which his 
notes are prepared, give us every reason to believe that such a work, if he 
had resolved to write it, would have been a great addition to a field of law 
not perhaps too well covered by the existing American treatise. It is, how- 
ever, ungrateful to complain of him for not doing more when he has done so 
much well. The notes which he has given us are numerous; and American 
authorities are liberally scattered through the whole work. The chief labor, 
however, has been expended on the treatment of the subject of wills, including, 
of course, whatever relates to the capacity and competency of testators, the 
exigencies of the execution of wills, all matters pertaining to the probate of 
them, and to their construction, and the evidence which is admissible and 
has been admitted in judicial investigations of these topics. 

On pages 12-14, there is an interesting, though brief, note on the subject 
of joint and mutual wills, and on page 162, a further short note as to their 
irrevocability in equity. 

On pages 24-33, and 385-88, are elaborate notes on the method of procedure 
in proving wills, and on the vexed question of the burden of proof when an 
issue is raised as to the testator’s sanity. The different doctrines on this 
subject are clearly put; and there is, likewise, a discussion of the question 
which arises on this subject. When all the attesting witnesses are absent, or 
remember nothing as to the testator’s sanity at the time of the execution of 
the will, is it necessary for the propounder of the will to introduce some 
affirmative testimony as to the sanity of the deceased, or is the presumption 
of sanity sufficient to satisfy, in the first instance, the statutory burden of 
proof? 

On pages 259-60, is a valuable collection of authorities on the effect of a 
will in passing after-acquired real property. The English statute directs 
that such property shall pass, unless the intent of the testator to the contrary 
is expressed; while the Massachusetts statute and that of some other States 
direct that such property shall pass, if such clearly and manifestly appears by 
the will to have been the intention of the testator,—a difference which 
illustrates the remark made above, as to the care with which a modern Eng- 


lish text-book filled with statute regulations must be consulted by the American 
reader. 
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The notes on the probate of wills are especially elaborate and interesting. 
On pages 392-96 there is an excellent note on the policy of the law in allowing 
attesting witnesses to give their opinion as to the testator’s sanity, and as to 
how far the same privilege should be extended to persons not subscribing wit- 
nesses and not experts, but who are acquainted with the person, manners, and 
conversation of the deceased. The law on this subject is in a somewhat 
chaotic state. Mr. Perkins’s notes state the matter very clearly; and, in the 
Addenda, the late case of Hardy v. Merrill, 56 N. H. 227, is mentioned, in 
which such opinions are admitted in evidence. On pages 420-24, the subject 
of foreign wills is discussed, and especially the matter of the indorsement and 
collection of negotiable instruments by executors who have probated the will 
in the State of domicile, but do not wish to incur the trouble and expense 
of taking out ancillary administration in the State of payment. In Ohio, by 
statute, executors and administrators may, it seems, sue, as such, in like 
manner as non-residents, and a duly certified grant of letters is sufficient 
authority to bring suit. 

On pages 596-600, there is a valuable note on the subject of suits on execu- 
tors’ and administrators’ bonds; the Massachusetts statutes and cases are 
summarized; and numerous authorities, both in this and other States, given. 
Notes on equitable conversion occupy pages 730-34 and 740-42; the opinions 
of the court in several Massachusetts cases are given at length,—a course 
which, where practicable, Mr. Perkins seems always to prefer to his own 
summaries on the same subject. 

On page 1168, Mr. Perkins has introduced the twenty-four rules of con- 
struction laid down by Jarman, with authorities under each rule; and, on 
pages 1237-46, there is a long note on the admission of extrinsic evidence in 
the interpretation of wills. We wish Mr. Perkins had introduced into this 
note the rules contained in Wigram’s famous treatise on this subject. 

There is an elaborate note on pages 1360-68 on conditional legacies; and 
the note on distribution of assets, in case of insolvent estates, on pages 1763- 
68, where both principal and ancillary administrations are taken out, is par- 
ticularly -good, and the doctrines on that somewhat confusing subject are 
neatly set forth. 

In all these notes there is a certain practical value which one very often 
fails to find in the notes of many American editors; by some happy chance they 
seem always to contain that which one wants to know; and the cases cited are 
generally in point, and not introduced merely on account of the dicta which 
they may happen to contain. Mr. Perkins’s merits, however, as an editor are 
too well known to make it necessary for us to enlarge upon them here. The 
marginal notes are excellently put, terse, and to the point. The list of cases 
fills upward of one hundred and thirty-five pages, and great care has evidently 
been given to the preparation of the index. It has been said that the best 
part of a book for a practising lawyer is the index; and this index, which 
covers two hundred and forty pages, will be appreciated by those who have 
occasion to consult the book in the midst of a busy practice. A scientifically 
prepared index is not the best for practical purposes. People habitually look 
in an index, not for abstract words which will guide them to a principle 


8 
1 


152 BOOK NOTICES. 


of law, but for concrete words which have a certain evident and happy appo- 
siteness to the case in hand. Mr. Perkins has perhaps catered to the mental 
peculiarities of such people, however, more than was absolutely necessary, in 
inserting in his index such words as ‘ epileptic fits,’’ ‘‘ slate,’’ ‘‘ carrots,” 
‘*wishes,’’ and ‘‘oysters.’”? The book is well bound, well printed, and the 
typographical errors are few. 


Trial of Allen C. Laros, at Easton, Pennsylvania, August, 1876, for the murder 
of his father, Martin Laros, by poison, and his defence, based upon the alle- 
gation of Epileptic Insanity ; together with the Argument on the Rule for a 
New Trial, and Proceeding upon the Pleas in Bar of the Sentence. Easton, 
Pa.: Cole & Morwitz, Publishers. 1877. 

Tue case of Allen C. Laros presented a question of no little delicacy; and, 
while we are disposed to agree with the conclusion which the jury reached, 
we can readily imagine that Sir Henry Maudsley, and others who share his 
opinions as to responsibility for crime, would shudder at the conviction of the 
prisoner, and deem it not less unjustifiable, on any sound grounds, than his 
own murderous act. To us the security of society seems to demand a more 
efficient protection than it is likely to receive if the impracticable views of a 
certain school in the medical profession are allowed to secure the preservation 
of all criminals whose evil tendencies can be traced to inherited predisposition 
or defective organizations. 

The Laros family was poor, but respectable, and tolerably well educated. 
Sundry members of it, among them the murderer, taught in the public 
schools. The murder was committed by pouring into the coffee-pot the enor- 
mous amount of about four and a half ounces of arsenic. All the family 
drank the coffee except the accused; he did not usually drink it, and, on this 
occasion, only tasted a cup slightly when the rest complained of its taste. All 
were made very ill; the father and mother and a friend who lived beneath 
the roof died; the rest narrowly escaped with their lives. The prisoner either 
had, or simulated, probably the latter, symptoms resembling those of his vic- 
tims. There seems little doubt that Allen C. Laros, ‘‘ not having the fear of 
God before his eyes, but being moved and seduced by the instigations of the 
devil, and of his malice aforethought,’’ as the indictment averred, was, in- 
deed, the man who put the poison into the vessel, and that he did so with the 
intention of destroying the entire household. He had, shortly before, bought 
arsenic to this amount ‘‘ to kill rats;’? he stole and buried money belonging 
to his father and the deceased friend, which was found, by the aid of his 
direction, after his imprisonment. Finally, he confessed the deed. 

Such defence as he could make lay only in the assertion of epileptic insan- 
ity. There was no question that he had had, during many previous years, 
fits and seizures of an epileptic character, sometimes severe, which had been 
sedulously concealed, so far as possible, by himself and his family, lest the 
notion should get abroad that he was not quite right, and he should, conse- 
quently, be avoided. It would seem, however, that this feeling of his being 
a little ‘‘queer’’ could not be prevented from insinuating itself to some 
extent among his acquaintance. There was testimony going to show that 
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he had one of his peculiar fits shortly after the poisoning, and that he nar- 
rowly escaped having one, or perhaps actually had it in a very mild form, 
even during the fatal meal itself. It must be confessed that an unnatural 
condition at such an awful moment would not necessarily indicate disease, 
but rather the contrary. His grandmother, in her old age, was of unsound 
mind; his brother committed suicide at the age of sixteen, without apparent 
cause; his grandfather had been a ‘‘ drinking man,’’ and had finally wan- 
dered off, and never afterward communicated with any of his family or old 
acquaintance, and his end had been unknown. Evidence that a cousin was 
afflicted with convulsions was ruled out, on the ground of the relationship 
being too remote. For the same reason, the court ruled out evidence of the 
insanity of the great-granddaughter of the defendant’s mother’s uncle. 

After the prisoner was confined in jail, he was unmistakably an epileptic, 
and, at intervals, was both weak-minded and crazy. In his fits, burning seal- 
ing wax was dropped on his ankles and temples, a burning candle was held to 
his feet, a thumb-nail was pressed upon his eye-ball, and many other tests 
were applied, till even the gaoler objected, on the ground of cruelty. Yet, 
he never gave any sign of consciousness. The self-control of a man contend- 
ing for life is scarcely measurable, and one or two astonishing instances are 
on record which leave it barely conceivable that Laros was feigning; but it 
was an hypothesis which could not justifiably be adopted. At intervals, when 
not actually in the fits, he was, obviously, out of his head. Even before he 
had any object in counterfeiting, he had been seen sitting in the privy fishing 
with a bent pin on a string, and talking crazily to himself. Aferward his 
chief hallucination was of the catching of black bass. But, without going 
into particulars, for which we have no room, we can only say that it seems to 
us clearly proved that Laros was, at times, the victim of temporary mental 
aberrations. How long before or after an epileptic fit or seizure he was in a 
mental condition to be responsible for a criminal act, was a question upon 
which much scientific evidence of a very conflicting character was offered. 
Without knowledge of the professional standing of the medical witnesses who 
testified in behalf of the prisoner, we must say that their testimony sounds 
well, and commands respect. It certainly seems impossible to determine pos- 
itively that Laros either was or was not responsible when he put the poison 
into the pot. He had always before been of excellent character; the motive 
was grossly inadequate to stimulate any one save a very desperate villain: 
He had had fits before the act, and had lunatic intervals after it. Experts 
would be likely to form confident opinions upon one side or the other, but 
they would destroy the influence of those opinions by differing from each 
other, as they have in fact done. We are somewhat surprised, therefore, that 
the jury should have agreed upon a verdict of guilty; but it may well be that 
something in the appearance of the witnesses, which the mere perusal of their 
testimony does not suggest, resolved the doubt which we, who did not see 
them, think their evidence must inevitably have raised. 

Professional men will find this report of great value and interest for various 
reasons. It is the only satisfactory report of any trial where the defence has 
been epileptic insanity. Further, it contains a discussion of the question 
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whether murder by poisoning can be of the second degree on the strength of 
evidence going to show the absence of a specific intent to take life. Finally, 
there were elaborate arguments concerning the practice upon the plea offered 
in bar to the sentence, on the ground of the supervening insanity of the 
culprit. 


Statutes of the State of Nevada, passed at the Eighth Session of the Legislature, 
1877, begun on Monday, the first day of January, and ended on Thursday, 
the first day of March. Carson City: John J. Hill, State Printer. 1877. 


Tus is a volume of three hundred and eighty-two pages, of which one 
hundred and sixty-two, or less than one-half, contain the statutes of Nevada, 
most of the remaining pages being devoted to the State Constitution, the offi- 
cers and-:members of the State government and of the legislature, and the 
reports of the State treasurer for 1875 and 1876, these latter taking up one 
hundred and eighteen pages. Ordinarily, we should not feel called on to 
notice, at any length, such a publication as this, as few of our readers would 
care to read either the book or the review of it; but having, with our usual 
care, diligently perused its pages, we, like the curtailed fox in the fable, can- 
not resist the temptation to inflict on our brethren the medicine that has 
made such an impression on us. 

But yet although we had marked for notice such chapters as Chap. XIII, 
entitled ‘* an act to admit to probate a certain paper purporting to be the last 
will and testament of Rufus Adams;’’ Chap. CIII., entitled ‘ an act to pro- 
hibit the winning of money from persons who have no right to gamble it 
away ;”’ and Chap. CXX., entitled ‘ an act admitting Charles S. Queen, a 
minor, to practise law, upon examination and due proof of qualification as 
provided by law;’’ and had a sermon on sound and beneficent legislation pre- 
pared from these as texts, we shall content ourselves with quoting the first 
two sections of Chap. CX., entitled ‘‘an act concerning vagrancy and 
vagrants,’’ and leave our readers to draw such inferences as should be drawn 
from their form and substance, and then to emigrate to Nevada or not, as 
they feel themselves qualified to escape the penalty of the statute. 


“Sec. 1. Vagrancy consists of the acts and deeds of commission and omis- 
sion, coupled with the personal state and condition, of a vagrant, and shall be 
deemed a misdemeanor; and any person convicted thereof shall be punished by 
imprisonment in the county jail for a term not exceeding ninety days. 

“Src. 2. Every idle and dissolute person, without visible or known means of 
living, who has the physical ability to work, and who does not, for the space of ten 
days, make proper inquiry for, and use due diligence to seek, employment, nor labor 
when employment is offered him; also every idle or dissolute person who roams 
about the country from place to place without any lawful business; also every 
healthy beggar who solicits alms as a business; also every person who makes a 
practice of going from house to house begging food, money, or other articles, or 
seeks admission to such houses upon frivolous pretexts for no other apparent 
motive than to see who may be therein or to gain an insight of the premises; 
also every idle or dissolute person or associate of known thieves who wanders about 
the streets at late and unusual hours of the night, or prowls around dark alleys, by- 
ways, and other dark or unfrequented places, at any hour of the night, without any 
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of legitimate business in so doing; also every idle or dissolute person who lodges in 
yy any barn, shed, shop, outhouse, or place other than that kept for lodging purposes, 
d without the permission of the owner or person entitled to the possession thereof ; 
C) every “ check guerilla,” i. e., one who frequents gambling rooms, and solicits money, Check 


or the checks used therein to represent money, from the proprietors, by-standers, or 
betters, and who has no other means of living other than the money so obtained, 
or obtained in a similar manner elsewhere ; every lewd and dissolute male person 
who lives in and about houses of ill-fame ; also every lewd and dissolute female per- 


, son known as a “street-walker” or common prostitute, . . .; also every boy or Street 

i male person under the age of twenty-one years, who habitually remains away from ee. 
e his home or place of residence after the hour of (9) o’clock p.m., without some lawful 

’ and necessary business, or other imperative duty, or good and sufficient reason or cause 


- for such absence from home after such hour, for his own amusement and pastime, 
, without any legitimate business for so doing, frequents anid passes his time in any 
’ gambling-room, or other place where gambling is conducted, or any billiard-room, 
) or other place where any such games are played, or any saloon or other place where 
intoxicating liquor is sold or drank, or who at any hour of the night or day, for his 
own amusement and pastime, without any legitimate business for so doing, frequents 
or loafs around any low den, house, or other place of vice, infamy, or immorality, 
where known thieves, and other vicious and infamous persons, resort or congregate ; 
. is a vagrant, and guilty of vagrancy, and, upon conviction, may be punished 

accordingly.” 


This reminds us of a compilation of the laws and ordinances of a certain 
city of Massachusetts which we lately saw, where, after enumerating in one 
section several offences, and among them polygamy, the next section provides 
that ‘‘ any person found in any street, highway, or other public place, in the 
night time, committing any of the offences heretofore enumerated, may be 
arrested without a warrant.’’ 


Report of Cases argued and determined in the Supreme Court of the District of 
Columbia. (General Term.) From the January Term, 1875, to the Sep- 
tember Term, 1876, inclusive. By ArTrHur MacArrtuvr, Associate Jus- 
tice. Washington: Government Printing Office. 1877. 


Turis volume is evidently prepared with care, but might, in our judgment, 
be condensed to great advantage. The report of each decision begins with a 
‘« Statement of the Case,’’ and these statements are often unnecessarily full. _ 
They generally contain — more or less in extenso — the allegations in the plead- 
ings, and then a summary of the evidence, instead of presenting a compact 
statement of the material facts, which could be grasped without the necessity 
of reading so much matter. There follow, in most cases, the briefs or arguments 
of counsel, which are reported more at length than seems always necessary or 
desirable, and then comes the opinion. Peugh v. Davis, p. 14, and Buck v. 
Buck, p. 256, are cases where the statements of fact seem needlessly diffuse, 
and afford examples of the first fault which we have criticised; while in Hil- 
ton v. Hilton, we think that the arguments of the counsel might well have been 
subjected to further compression. We are inclined to suggest, also, that some 
of the decisions might well have been omitted altogether, as they deal with 
points which ought never to have been taken; and where one of the justices of 
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the court is himself the reporter, he should feel at liberty to exercise a liberal 
discretion in suppressing unimportant cases. 

Of the decisions themselves quite a number are interesting. As a specimen 
of a decision cum furore, we commend to the attention of the reader Mr. Jus- 
tice Olin’s opinion in Farr v. Farr, p. 35, which the learned judge concludes 
with an expression of his regret ‘‘ that a suit based upon charges so ridiculous, 
impudent, and false, can be visited by this court with nothing more than the 
judgment we here pronounce.’’ Pabst v. The Baltimore and Ohio R.R. Co., 
p. 42, and Grant v. Railroad Company, p. 277, are two cases which it is in- 
structive to compare, as illustrating the present state of the law on questions 
of negligence. In the first case, the plaintiff’s wife was a passenger on the 
defendant’s cars. The train was approaching Washington, late in the even- 
ing, and stopped just outside the depot, whereupon ‘* Washington ’’ was 
called out; and, no warning being given to passengers not to leave the train, 
many got out, and the plaintiff’s wife followed; but, as she was leaving the 
car the train suddenly started, and she was found lying by the track, shortly 
afterwards, with her feet crushed. The court instructed the jury that the 
plaintiff’s wife had a right to presume that the cry of ‘‘ Washington ”’ was 
made by an agent of the defendant ; and, if the defendant failed to have an 
agent within reach to advise passengers of the falsehood of a proclamation so 
made, it was negligence, for whose consequences the defendant was liable. 
This was held error. 

In the second case, the plaintiff, on his way to his business, found a train 
of the defendant’s freight cars, with an engine attached, standing across the 
street, so as to obstruct his progress. He thereupon attempted to cross over 
between two of the cars, and, while he was crossing, the train started without 
warning, and he was injured. There was some evidence that trains were fre- 
quently left standing in this way, and that foot-passengers often crossed them 
as the plaintiff, in this case, tried todo. The court instructed the jury that, 
if they found that the train was lying across the street; that the plaintiff got 
on when it was standing still; that the injury was caused by suddenly start- 
ing the train; that no notice was given of the movement of the train; that 
the defendant had been in the habit of obstructing the street, and that 
footmen had been in the habit of passing over and under the cars in the 
presence of the defendant’s employés, with their acquiescence, and without 
their protest, ‘if you find these conclusions concurring, the defendant is 
liable.’? The court, on appeal, held this instruction correct. 

In the first case, the court say that the instructions at the trial ‘‘ took from 
the jury even the question of contributory negligence; ’’ and, following Bridges 
v. The North London Ry. Co., L. R. Q. B. 6, p. 377, intimate that the jury 
should have been directed to return a verdict for the defendant. In the sec- 
ond case, they sustain a verdict for the plaintiff, while admitting that a rail- 
road company is bound to exercise much greater care toward a passenger 
than toward a stranger. Yet, whether we consider the contributory negli- 
gence of the plaintiff, or the negligence of the defendant, judged by the 
standard established by the habits of ordinarily careful men, the decisions 
should have been reversed. Nine men would have left the cars in the first 
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case, where one would have crossed the train in the second. The cases 
merely confirm our opinion that, in actions of negligence, common sense is 
apt to be forgotten. 

Collins v. The Steamship Florida, p. 438, grew out of the famous capture, 
in the harbor of Bahia, of the privateer Florida, by Commander Collins, of 
the United States Steamer Wachuset. It will be remembered that our Gov- 
ernment disavowed the act, suspended Commander Collins, and sent him 
before a court-martial; recalled our Consul at Bahia, and would have re- 
turned the Florida, but for the singularly felicitous accident which sank that 
vessel in Hampton Roads. Commander Collins, with an audacity charac- 
teristic, certainly, of the well-known representative from Massachusetts, who 
was his counsel, and perhaps naturally to be expected from the hero of so 
lawless an exploit, ignoring the legal difficulties which the action of the Gov- 
ernment might have suggested, and acting on the same nautical theories of 
law which dictated the original capture, filed his libel in behalf of him- 
self, his officers, and crew, to have the Florida adjudged ‘‘ good and lawful 
prize.’” The court, in a summary opinion, dismiss the libel, but the case 
must always remain a monument to the memory of two famous privateers. 


A Treatise on the Law of Carriers of Goods and Passengers by Land and 
Water. By JosernH K. ANGELL. Fifth Edition, revised, corrected, and 
enlarged, by Joun Laturop, of the Boston Bar. Boston: Little, Brown, 
& Co. 1877. 


Lorp Ho tt concluded his celebrated opinion in Coggs v. Bernard, delivered 
in the second year of Queen Anne, with these words: ‘‘ I have said thus much 
in this case, because it is of great consequence that the law should be settled in 
this point; but I do not know whether I may have settled it, or may not rather 
have unsettled it. But, however that happen, I have stirred these points whieh 
wiser heads in time may settle.’? These were modest words from the lips of the 
great judge who did so much, earlier than Lord Mansfield, to mould commercial 
law at a transition period of English society, when a complicated mercantile 
system was superseding ruder modes of traffic. The points which he stirred 
have since taxed many heads, but none wiser than his own. His judgment, 
with its classification remaining, and most of its doctrines unshaken, stands 
at the head of a department of law as no other has ever stood. He found few 
precedents in the common law to guide him; but these are now a multitude 
which no man can number. In 1781, seventy-nine years after Lord Holt’s 
opinion, Sir William Jones published his essay on Bailments. It deserves the 
praise of Gibbon as ‘‘ an ingenious and rational essay,’’? and was sometimes 
cited in court, as in 1789, in the case of Shiells v. Blackburne, 1 H. Blackstone’s 
Reports, p. 158. It was, however, rather a speculation upon the law than a 
statement of what the law is. But its defects are not due entirely to Sir 
William’s bent of mind. The common law, with modern modes of transporta- 
tion undeveloped, did not as yet furnish materials for a comprehensive and 
practical treatise. The publication of such a treatise was reserved for Judge 
Story, who, fifty-one years later, published his ‘‘ Commentaries on Bailments,’’ 
the first-fruits of his law professorship at Cambridge. A thin volume at first, 
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it is now swollen to seven hundred pages. The judge did his work thought- 
fully, and with care; but finding insufficient material in English and American 
reports, he encumbered his text with the refinements of the Civil Law, to the 
inconvenience of the profession. 

A contemporaneous record of the appearance of the treatise may be of 
interest to our readers. The favorite pupil of Judge Story, Charles Sumner, 
while a member of the Harvard Law School, wrote to a college classmate living 
in Waterville, N. Y., Jan. 31, 1832: ‘‘ By the way, the judge has a book in 
press, which will be published within a week, which you must read. I mention 
this because I doubted whether you would hear of it immediately. It is called 
‘Commentaries on Bailments,’ and will entirely supersede the classic work | 
of Jones. The title of ‘ Bailments’ is of but a day’s growth. It is hardly 
known to the common law. Jones’s work was written about forty years ago. 
Since then it has gained a much completer conformation. Story’s work will 
supply all deficiencies, and, I suspect, be an interesting book ; certainly a useful 
one.”’ 

The topic of Bailments has, since Story’s first edition, been treated in text 
books on Contracts and in special treatises in England, by Chitty and Tem- 
ple, and by Powell; and in this country by Edwards, whose volume published in 
1857 has not passed to a second edition, and by Judge Redfield, whose book 
on Carriers and other Bailees is chiefly an extract from his work on 
Railways. Mr. Angell’s treatise was published first in 1849, and we now 
salute the fifth edition, that of Judge Story having reached its last — the 
eighth —in 1870. Unlike Judge Story, Mr. Angell cared little for codes 
and systems other than the common law. He was an industrious, painstaking 
writer, with little outlook beyond the cases he gathered. He had no soul for 
jurisprudence as a science, and was as far as possible removed from the school 
of John Austin. But he moiled laboriously and made books which have 
greatly served the convenience of the profession. The chief criticism which 
they deserve is that the text is too much a narrative of the facts of cases 
and what the judges said at the end — for which the lawyer should be sent to 
the reports themselves — instead of a cleanly-cut statement of the principle 
with one or more illustrations. Our best writers need not therefore be deterred 
from entering any field which is well worn with his steps. 

Mr. Lathrop, who edited, in 1868, the fourth edition, has, as was to be ex- 
pected of one who has done well as a reporter and a teacher of law, performed 
with ability and care the work of revision upon the fifth, noting the newly 
adjudged cases, adding forty-four pages of matter, and at the same time wisely 
omitting the statutes concerning passenger vessels and steamboats, which are 
readily accessible in the Revised Statutes of the United States. 


Reports of Cases argued and determined in the Supreme Court of the State of 
Kansas. By W. C. Wess, Reporter. Vol. XVII. Containing Cases 
decided at the July Term, 1876, and January Term, 1877. Topeka, 
Kansas: George W. Martin, Kansas Publishing House. 1877. 

Tuts volume contains all the cases decided by the Supreme Court of Kan- 
sas, and not hitherto reported, in which opinions were filed before the first of 
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April in the present year; and the promptness with which they are given to 
the public makes it evident that, in this respect, Mr. Webb is not disposed 
to be outdone by his brethren in other States. We think, however, that a 
little more time might profitably have been spent in preparing the reports for 
publication; for, in not a few instances, they bear marks of carelessness, if 
not of haste. The reporter seems inclined to content himself with printing 
the briefs of counsel and the opinion of the court, leaving the reader to gather 
the facts in the case from these, and prefacing the whole with a discursive 
head-note. A succinct statement of facts is often needed, and the full briefs 
of counsel are as frequently unnecessary. 

Thus, in the case of Kansas Pacific Railway Co. v. Kunkel, p. 145, which 
was an action brought by Kunkel to recover damages for a personal injury, 
the main question was, whether the injury was caused as the plaintiff alleged, 
or had existed before, —a pure question of fact. In this case, the briefs of 
counsel, dealing largely with this question and with the testimony on cne 
side and the other are given at length, occupying some seventeen pages, yet the 
court, in the opinion, does not discuss or decide it, simply saying that there 
was evidence to support the verdict, and that the court could not interfere. 
It was certainly useless to print the arguments which the decision made wholly 
irrelevant. Nor is there any statement of facts, except what is contained in 
the briefs and the opinion; and the reader finds in the briefs a discussion of 
the question, whether ‘‘ the seventh instruction ’’ should, or should not, have 
been given, without being informed what the seventh instruction was until 
he reaches the opinion. This is bad reporting, and means easy work for the 
reporter and hard work for the reader. 

Again, in Colby v. Crocker, p. 527, the report begins: ‘‘ The facts will 
fully appear from the syllabus and the opinion.’’? It is hardly necessary to 
say that the syllabus is not the proper place for the statement of facts. It is 
the reporter’s digest of the case, the accuracy of which the report should 
afford the means of testing. 

We have maintained satenins that the head-note should state the facts 
briefly, and then the decision of the court on the question which they present; 
but the very condensed statement appropriate to a head-note can never take 
the place of that fuller statement which is necessary to a full understanding 
of the decision, and it would be dangerous to make it do the duty of me 
latter. 

As one of Mr. Webb’s contributions to a class of head-notes which we have 
often criticised, we quote the following: ‘‘ Where every legal question involved 
in a case has already been passed upon by the Supreme Court in other cases, 
and when the court below has committed no error for which the judgment of 
such court can be reversed, such judgment will be affirmed without any dis- 
cussion of any of the questions involved in such case.’’ Bunsby, in his palm- 
iest days, never pronounced an opinion, which more emphatically was an 
opinion than this; and it is gratifying to add another to our list of authorities 
in support of this much-contested proposition. 

Among the cases, Commissioners v. Higginbotham, p. 62, decides that the 
signature of the President of the Senate is not essential to the validity of an 
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act of the legislature, but only one piece of evidence that the act was duly 

passed; and, therefore, if the whole evidence shows that the bill did pass, and 
that the signature was omitted by accident, the omission will be treated as 
immaterial, and the act will be held valid. 

In Yandle v. Kingsbury, p. 195, and the two following cases, the court 
held that, in an action of replevin, where the property had a usable value, the 
plaintiff might recover the value of its use during the time it was detained, 
as damages for the detention, and that interest on the value of the property 
was not the true measure of damages. In the first case, the jury assessed the 
value of the property taken (a pair of horses, a colt, and a harness) at two 
hundred dollars, and gave five hundred dollars as damages for its detention 
for about a year. Brewer, J., dissents with some earnestness, saying, at the 
end of his opinion, ‘‘ It seems to me, the rule laid down by my brethren will 
result in just such outrages as, in my judgment, is the verdict in this case. 
Surely no better speculation could the plaintiff make than in having his prop- 
erty wrongfully taken by his neighbors.’” 

The State v. Mirner, p. 299, grew out of a plot to defraud a life insurance 
company, somewhat similar to that which gave rise to the famous Udderzook 
case. The result was equally unfavorable to the conspirators; but one cannot 
help wondering whether such plots are common, for they introduce another 
element of uncertainty into human life. 

In Moonlight v. Bond, p. 351, the court held that the mere fact that a candi- 
date for office, pending the election, furnished money ‘‘ to be used in the pro- 
curement of drinks of spirituous liquors for voters generally, with the intent 
to facilitate his election,’’ and did various other acts equally culpable, did not 
invalidate his election, in the absence of any evidence to show that any voter 
was paid or promised any thing for his vote; or that any election judge or 
canvasser was paid or promised any thing for any official act. We are sorry 
that the court did not feel at liberty to do a little judicial legislation in this 
case; for, by requiring evidence of facts, very difficult to prove, our laws, all 
over the country, seem made to facilitate corruption at elections, and it is 
time we took some lessons from the English legislators. 

There are other cases of interest which we are unable to notice, and for 

— we must refer our readers to our Digest. 


A Treatise on the Wrongs called Slander and Libel, and on the Remedy by Civil 
Action for those Wrongs; with a chapter on Malicious Prosecution. By 


Joun TownsHEND. Third Edition. New York: Baker, Voorhis, & Co. 
1877. 


WE are not surprised that this excellent work has already reached a third 
edition. It fully deserves its wide circulation, for it contains the most com- 
plete and carefully selected collection of the English and American cases and 
authorities, and shows a broader and more systematic treatment of the law 
relating to the ‘‘ Wrongs called Slander and Libel,”’ than is found in any 
other work on the subjects treated. In this edition, many hundred new cases 
have been added in the notes, and the author has extended the work by an 
admirable chapter upon ‘‘ Malicious Prosecution,’’ which seems to us to be of 
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equal merit with the rest of the book. Were it not that Mr. Townshend has 
disarmed criticism by speaking of this really elaborate work in his preface as 
an ‘+ Essay,’’ and also by stating that he has always endeavored carefully to 
distinguish in his text between what he considers should be the law and what 
he thinks the law really is, we should be inclined to make the criticism that he 
has often laid down the law too positively when we consider it still as unset- 
tled. But after the able and elaborate review by the late St. John Green, of 
the second edition of this same work, published in the American Law Review, 
Vol. 6, p. 593, to which Mr. Townshend himself refers his readers, we do not 
think it necessary to make any further reference to the author’s treatment of 
his subject. 

We will, however, make a suggestion which we hope Mr. Townshend will 
act upon. To make the work complete, and te enable the student thoroughly 
to understand how the law of libel has attained to its present status, we 
think an historical chapter, upon the rise and fall of actions and prosecutions 
for Political Libels, is greatly needed. We think such a chapter would add 
greatly to the value of the next edition of the book; and we know of no one by 
whom it could be better prepared than by Mr. Townshend. The extreme sever- 
ity of the law in England, during the reign of George III., finally brought 
about the usual reaction of feeling; and Erskine, by his brilliant efforts in the 
defence of prosecuted publishers and writers, and Fox, by his strong common 
sense and eloquent speeches in Parliament, began a change of feeling among 
the ruling classes of England, which has resulted in establishing the present 
freedom of speech, and the power of the public press. A critical exposition of 
the causes of this progress in liberal thought, and its connection with, and 
effect upon, the laws of libel, would make an interesting and instructive chap- 
ter. That the pendulum has swung too far in the opposite direction now, we 
have no doubt. Our public men are subjected daily to the grossest abuse, and 
there is practically no legal remedy. The laws, to be sure, are still on the 
statute books; but the difficulty is in carrying them into effect. Examples of 
this are only too common in our history. Two of the most striking cases 
occur to us at once. Timothy Pickering, in several cases which he thought it 
his duty to bring against his libellers, failed to get a verdict because he always 
found one, or at most two, Democrats on the jury; and Daniel Webster, upon 
the only occasion in which he brought an action for libel, met with the same 
want of success. Why the connection with a political party should so warp 
the judgment of men, whose honesty in every other relation of life is un- 
doubted, has never been explained satisfactorily. We have a painful instance 
of this feeling in the recent exciting struggles before the electoral commission, 
and have heard the political pot calling the political kettle black with untir- 
ing energy. We fear that even Judge Bradley, atrociously abused as we 
believe he has been, could not sustain an action for libel, and recover dam- 
ages from any jury in this country. If the laws as they stand cannot be 
enforced, it is high time that they should be changed. 

The mechanical execution of the work deserves the highest praise. The 
indexes, references, list of books quoted, &c., are very full, and carefully pre- 
pared. The binding, printing, and paper leave nothing to be desired, and 
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the arrangement of the text and notes is admirable. The book is a real objet 
de luxe in the way of law publications; and, in the words of a well-known 
wit, who was speaking of an highly ornate and polished coffin, ‘‘ it would be 
an ornament to any gentleman’s parlor.’’ 

We can, therefore, heartily recommend the book to all classes and condi- 
tions of men. Even the best of men have their moments of weakness, when 
their tempers get the better of them, and they are led to vituperate their fel- 
low men. This has been found at times to be an expensive amusement. To 
be able to indulge themselves in it, however, in safety, and without laying 
themselves open to ‘* consequential damages,’’ would give to mankind a new 
pleasure. By the purchase of Mr. Townshend’s book this end can be attained 
cheaply. We think every reasonable man would find as much satisfaction — 
we know we should ourselves — in calling a neighbor a ‘‘ murderous villain,” 
as in hailing him a “traitorous knave;’’ yet in the one case the court held 
the language actionable, and in the other not. 

The peculiar value of the work to politicians is easily perceived. The fall 
elections have already begun, and the campaign promises to be unusually 
active. It has, therefore, been published in the very nick of time. We rec- 
ommend every aspirant for office to get it at once, and he will then hold his com- 
petitor’s reputation in his hands. From it he will acquire the knowledge that 
he can with impunity call his opponents ‘‘ scoundrels,”’ ‘* bankrupt-knaves,”’ 
‘* swindlers,’’ and ‘ varlets;’’ he can accuse them of ‘ Killing and salting 
his hogs,’’ and boldly say that they have ‘‘ Snaked their mothers out of doors, 
and been the death of them; *’ and can apply to them other similarly courteous 


and effective names, of which he will find a large assortment carefully col- 
lected by Mr. Townshend. If his opponent at the polls, however, happens, 
unfortunately, to be a lawyer, let him beware; for if, by chance, he should, in 
the heat of argument, call him an ‘* honest lawyer,’’ he will have to pay dearly 
for his imprudence (vide Boydell v. Jones, 4 M. & W. 446). 


Judgments delivered in the Court 6f the United States for the District of Massa- 
chusetts. By Joun Lowett, LL.D., District Judge. Vol. Il. Boston: 
Little, Brown, & Co. 1877. 8vo. pp. viii., 631. 

THESE reports are of very unusual excellence. The cases are of great vari- 
ety and interest, and evidently have been selected with no less care than it 
was Lord Campbell’s boast to have used when he reported Lord Ellenborough. 
In the opinions the individuality of the judge is seen, even through the level- 
ling influences of print. We believe that, without having practised at his 
bar, a reader may discern that he is generally right, and at the same time 
reaches his results in a somewhat original way. It is a comparatively rare 
thing for a court to contribute much to a discussion between well-prepared 
and able counsel; but it is far from unusual with Judge Lowell. If we should 
suspect a foible for escaping both sides of opposing arguments through some 
ingenious third path, it is made innocent by freedom from pride of opinion, 
and a strong love and perception of justice. We see, all through Judge Low- 
ell’s book, a realizing sense that he is not holding a moot court, but is dealing 
with men in real life, and with interests precious to the parties. It is, per- 
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haps, this feeling that law is made for men, and not men for the law, which 
carries the Judge’s disregard of form, in getting at the substance, to the verge 
even of admiralty latitude. There are faint traces of a certain impulsiveness 
of expression in one or two instances, leading to rather broad propositions, as 
that ‘it is now well settled that when one party to a contract definitely re- 
fuses to perform his part of it, even before the time of performance has arrived, 
the other party may have an action immediately.’’ p. 414. 

It is a waste of space to pick out cases for statement when nearly all are 
important; but we may refer to two or three as illustrating Judge Lowell’s 
capacity to unite the use of precedent with original and independent discus- 
sion. Such are The Tangier, p. 7, and The Sarah J. Weed, p. 555, on sub- 
rogation in admiralty; the former qualifying Judge Curtis’s reasoning, and 
the latter following his decision in The Larch. So, again, the cases on sal- 
vage, pp. 64, 205, 295, 553, especially The Louisa Jane, at p. 295, where the 
jurisdiction of the court in rem is ably shown to be unaffected by an abso- 
’ Jute contract for pay without regard to success. In Price v. Sears, p. 553, a 
claim of salvage for a boat on which the plaintiff escaped from a ship lost in 
mid-ocean, is rather drily disposed of, —‘‘ as the boat appears to have saved 
him quite as much as he the boat, that account is in equilibrio.”’ 

In The Pawashick, p. 142, there is a most admirable decision to the effect 
that, in admiralty, the law of England may be proved by printed books of 
statutes, reports, and text-writers, as well as by the sworn testimony of ex- 
perts. Ex parte Heidelback, Re Glyn, p. 526, decides that the rate of interest 
and damages which the drawee of a bill is to pay ex mora, is governed by the 
law of the place where the bill is drawn, and is not a part of the remedy. 

Brett v. Carter, p. 458, touches the operation of a mortgage upon after-ac- 
quired chattels described in it. Equity has reached the right doctrine, which 
is applied in this case; but we venture to think that the common law is still 
in a most stupid confusion on the subject. Of course, a man cannot sell what 
he has not got; but he can agree that he will get a certain thing, and that the 
title shall pass at a certain time after he has got it. When it was still sup- 
posed that delivery was necessary to pass a title to chattels, as it was until 
1833 [see L. R. 2 C. P. 51], it was very naturally laid down that all you 
could do, in such cases, was to give a power to seize. But, it having once 
been settled that a title may pass by agreement without delivery, it is as 
clear as day that, if an agreement fixes the time at which the title is to pass, 
and gives the marks by which the chattel may then be ascertained, it is 
totally immaterial who owns it when the agreement is made. 

In Swift v. Gifford, p. 110, we learn that the American whalemen of the 
Arctic do not accept Savigny’s views of what constitutes possession, but hold 
that a whale belongs to the vessel whose harpoon first remains in it, provided 
claim be made before cutting in. As the whalemen are the only legislators 
on the spot, and are likely to back their opinions by force, if necessary, it 
seems reasonable to sustain their practices, as was done in this case. 

We should like to refer to many other cases if space permitted. We have 
only to add that the style of the learned Judge, though at times a little care- 
less, is very vivid and interesting. 
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A Digest of the Criminal Law (Crimes and Punishments). By Sir James Firz- 
JAMES STEPHEN, K.C.S.1.,Q.C. St. Louis: Soule, Thomas, & Wentworth. 
1877. 

TueERE is no body of the law which could so easily be codified, or which 
intelligent codification would do so much to simplify, as the law of crimes. 
Its leading principles are comparatively few and well settled; and the refined 
distinctions which have thrown so much discredit on its administration are 
the outgrowth of causes and conditions which have ceased to operate, and 
they might readily be swept away by legislation. That this can be done has 
been demonstrated by the Indian Penal Code, of which Sir James Stephen 
himself says, it ‘+ gives the substance of the criminal law of England, down to 
the minute working details, in a compass which, by comparison with the origi- 
nal, may be regarded as almost absurdly small. The ‘ Indian Penal Code’ 
is to the English criminal law what a manufactured article ready for use is 
to the materials out of which it is made. It is to the French ‘ Code Pénal,’ 
and, I may add, to the ‘ North German Code ’ of 1871, what a finished picture 
is to a sketch. It is far simpler and better expressed than Livingston’s 
‘Code for Louisiana ;’ and its practical success has been complete. The 
clearest proof of this is that hardly any questions have arisen upon it which 
have had to be determined by the courts; and that few and slight amend- 
ments have had to be made by the Legislature.’’? That the law is ‘ripe for 
codification *’ is proved by the statistics given in the author’s preface, from 
which it appears that the Court for Crown Cases Reserved has, for the last 
twelve years, made on an average just eleven decisions a year; while from 
1848 to 1865 they made, on an average, very nearly twenty-nine decisions a 
year, indicating how rarely any question, with even the appearance of difli- 
culty, arises in the administration of criminal justice. 

In the volume before us, Sir James Stephen has not undertaken to present 
a code of the law as it should be, but an accurate digest of the law as it is, — 
a task of much greater difficulty. The legislator can cut many a knot which 
the commentator must patiently unravel; and to state clearly and concisely the 
subtle, and frequently absurd, distinctions with which the criminal law is 
encumbered, requires rare power of accurate thought and clear statement. 
We confess ourselves astonished at the success with which the author’s task 
has been done; and we cannot characterize his work better than by repeating 
his own praise of the ‘‘ Indian Penal Code.’’ The method is the same which 
the author’s ‘‘ Digest of the Law of Evidence ”’ has already made familiar to 
the profession. As a text-book of criminal law, as distinguished from crimi- 
nal procedure, this Digest leaves nothing to be desired, and must, to a great 
extent, supersede the bulky treatises on crimes, which have hitherto occupied 
this field of the law. Asa step towards codification, the importance of the 
work, with its preface and notes, both full of admirable suggestion and criti- 
cism, cannot be over-estimated. 

But it is not merely for a good law book that the profession is indebted to 
Sir James Stephen. By his ‘ Digest of the Law of Evidence’’ and the vol- 
ume before us, he has shown what law books can be made, and given us the 
hope of a future, when digests like these shall have taken the place of the more 
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cumbrous text-books now in fashion. He has pointed out the way by which 
we may, in time, escape from the labyrinth of reports and treatises through 
whose mazes we now struggle. 

It is impossible, within the limits of a notice like this even to mention 
many things which this volume suggests, but we shall hope at some future 
time to make it the subject of an article. 

The publication of this edition so soon after the appearance of the work in 
England, speaks well for the enterprise of the publishers; and a little more 
care on the part of the proof-reader would have made it very satisfactory. 


Reports of Cases argued and determined in the Supreme Court of the State of 
Wisconsin ; with tables of the cases and principal matters. O. M. Conover, 
Official Reporter. Vol. XLI. Containing cases determined at the August 
Term, 1876, and at the January Term, 1877. Chicago: Callaghan & Co., 
Law Publishers. 1877. 

AGAIN, we are called on to notice a volume of Wisconsin reports, and to 
compliment the commendable punctuality and enterprise of the reporter. 
But on carefully examining his method of reporting, we are forced to the con- 
clusion that the profession could well spare him a month’s time on each vol- 
ume, in which, in some cases, to condense the arguments of counsel, which he 
prints substantially in full, and in most cases to omit them altogether. Of 
course the reporter must thus give more labor, but the profession would reap 
a corresponding benefit. We believe it to be a reporter’s duty to take all pos- 
sible pains to omit all matters not absolutely necessary to a thorough under- 
standing of the case; and although this is a text from which we have already 
preached so often, and at such length, as perhaps to have wearied our readers, 
yet, with each recurrence of what we deem inartistic reporting, we cannot 
refrain from entering at least a protest. 

Among the reported cases, we notice Hoyt v. The City of Hudson, p. 105, 
—an action against a town to recover damages for injuries sustained from a 
defective highway. The court below instructed the jury that the burden was 
on the plaintiff to prove that he was in the exercise of due care, and that ‘ all 
the circumstances under which the injury was received being proved, if they show 
nothing in the conduct of the plaintiff’’ contributing to produce the injury, 
‘‘ the inference of due care may be drawn from the absence of all appearance of 
fault.’? This is the rule adopted in Massachusetts and in other States, and is 
undoubtedly the true rule on the subject. But the Wisconsin court decide 
otherwise, and, not perceiving the distinction between burden of proof and 
burden of evidence, determine that the burden of proof is throughout on the 
defendant to show the plaintiff’s contributory negligence. 

Judge Lyon, who writes the opinion, states that the instructions given by 
the court below involve the manifest absurdity of proving a fact by failing to 
prove it; but we think he overlooks the fact that the instructions go on the 
express ground that ‘‘all the circumstances under which the injury was 
received ’’ were proved, and that if the plaintiff proves all the circumstances, 
he certainly does show whether or not he contributed to the accident. 

_ We were somewhat struck by the off-hand authority with which the court 
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in Hughes v. Libby, ». 469, decide, from an inspection of the original papers, 
that the action was begun on June 16, 1873, although the counsel on each side 
had agreed, and the court below had expressly found as a fact, that it was 
begun on July 6, 1874. 

The case entitled State v. Crowley, p. 271, will afford aid and comfort to 
an oppressed class of men; and the defendant is probably at this moment 
profiting by the curious twist the law took in his behalf. Crowley was con- 
victed of conspiring with others to obtain money from one Burke, by means 
of false pretences, false and privy tokens, and subtle means and devices. The 
facts proved were that Crowley prevailed on Burke to buy of him one hundred 
and fifty dollars of counterfeit money for fifteen dollars. Burke paid the 
fifteen dollars and received by express a parcel, which, when opened, contained 
grass and a cigar-box. This was repeated on the credulous Burke, who 
invested nearly one hundred dollars without any tangible results. The court 
decide that, as the transaction on the part of Burke would have been unlawful 
if the representations of Crowley had been true, the conviction could not be 
sustained. It seems to us that the interests of the State are not protected 


by this decision, although we must acknowledge its fairness as between the 
parties. 


Cases argued and adjudged in the Court of Appeals of the State of Texas, during 
the Austin and Tyler Terms, 1876, and the Galveston Term, 1877. Reported 
by Jackson & Jackson. Vol. I. St. Louis: Soule, Thomas, & Went- 


worth. 1877. 


Tue Constitution of the State of Texas, of 1876, in addition to its other 
peculiarities, provides, in the sections relating to the Court of Appeals, that 
‘in civil cases its opinions shall not be published, unless the publication of 
such opinions be required by law.’’ There is something strangely French in 
a constitutional prohibition of this sort, abridging at once the liberties of the 
press, and, worse still, encouraging the tendency of courts to conceal the 
ratio decidendi. Why such a clause was inserted in the Constitution, one can 
hardly imagine. Possibly, however, all breaches of contract, all conflicts of 
civil rights in Texas, result sooner or later in an appeal to force, rather than 
to the civil side of the courts, and it may have been thought that an accu- 
rate report of the criminal cases of this State would therefore furnish all that 
could be desired. However this may be, it seems for the present settled that 
we are to have the phenomenal appearance of the reports of the highest court 
in one State presenting nothing but criminal decisions. 

What uniformity of decision in cases involving property rights and the 
principal interests of mankind, can be attained, and, if attained, how it can ever 
be known, we leave those wise pundits who framed the Texas Constitution 
to answer. 

Can it be that they were more certain that their judges would decide 
aright than that they would give good reasons therefor ? 

An inspection of this volume will make it certain to any one that the three 
judges of this court can safely be trusted to give public voice to the faith that 
is in them, and we should think that the bar of this State would demand the 
legislation necessary to enable them to do it. 
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Many of the cases in this volume are interesting, but mainly so from their 
facts rather than from the novelty or difficulty of the questions of law 
involved. 

We think it proper to add that the reporting is in good hands, and, with the 
exception of what seems to us a too free publication of the arguments of 
counsel, the reporter’s work is admirably done. 


Jurisprudence and its Relation to the Social Sciences. By Denis CAULFEILD 
Heron, Q.C., Member of Parliament for the County of Tipperary. San 
Francisco: Sumner Whitney & Co. New York: Hurd & Houghton. 
Cambridge: Riverside Press. 

Wuat reason there can be for republishing the introduction to Mr. Heron's 
history as a separate hand-book of jurisprudence, we confess we cannot see. It 
is the least valuable part of a work, which, even in its historical portions, we 
never were able to value highly. The introduction may serve to edify but 
scarcely to instruct. It presents, with a not unpleasing rhetoric, a string of 
generalities about the nature and grounds of positive law and the general 
development of society, such as were in fashion in the time of Kent and 
Story, but which are now a little out of date. It may bring a very young 
student to realize that the study of law leads up to a good many pretty large 
subjects, but it will hardly tell him much worth knowing about any of them. 


The Equitable Relations of Buyer and Seller of Land under Contract and before 
Conveyance. Two lectures before the Law Academy of Philadelphia. By 
E. Coprte Mitcueryt. Philadelphia: Rees, Welsh, & Co., Law Book- 
sellers and Publishers. 1877. 

TueEsE lectures were obviously intended for students of Pennsylvania law, 
and they seem calculated to answer extremely well the purpose for which they 
were written. The author states, in a simple and logical manner, the general 
principles which govern contracts for the sale of land ; and his style is such 
that students can have no difficulty in understanding his propositions. For 
more extended use, we should not consider the volume valuable. Much of the 
law which it discusses is peculiar to Pennsylvania. The authorities cited are 
almost entirely taken from the reports of that State. The practising lawyer 
would naturally prefer for daily use some work which treats the subject more 
fully, and with greater wealth of citation. 


Abridgment of Elementary Law. Embodying the General Principles, Rules, 
and Definitions of Law, together with the Common Maxims and Rules of 
Equity Jurisprudence, as stated in the Standard Commentaries of the lead- 
ing English and American Authors. Embracing the subjects contained in a 
Regular Law Course — collected and arranged so as to be more easily acquired 
by Students, comprehended by Justices, and readily reviewed by young 
Practitioners. By M. E. Duniap, Counsellor-at-Law. Third Edition. 
St. Louis : Soule, Thomas, & Wentworth. 1877. 

WHEN we received this book, our eye fell upon the author’s statement on 
the title-page, that it was arranged so as to be ‘‘ readily reviewed by young 
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practitioners,’’ and we naturally placed it at once in the hands of a critic 
belonging to the prescribed class. The result of his examination, which we 
take pléasure in laying before our readers, will enable them to judge how far 
the work fulfils the author’s promise. 

Our young friend says: ‘* This invaluable compendium possesses many of 
the qualities of ‘ Liebig’s Extract of Beef,’ and in its condensed form is a most 
pleasing substitute for a good square legal meal. The compiling and printing 
of so much boiled-down law in a form suitable for the vest pocket is an 
achievement only excelled by the time-honored feat of writing the ‘ Constitu- 
tion of the United States,’ on a space covered by a dime, or of compressing 
a history of the universe on a sheet of note paper. We recommend this 
‘canned ’ law to those who prefer condensed milk to Jersey cream.”’ 


A Treatise on the Law relating to the office and duties of Notaries Public 
throughout the United States; with Forms of Affidavits, Acknowledgments, 
Conveyances, Depositions, Protests,’and Legal Instruments. By Joun 
Prorratt, LL.B., author of Curiosities and Law of Wills; ‘‘A Treatise 
on Trial by Jury,’”? &c. San Francisco: Sumner Whitney & Co. New 
York: Hurd & Houghton. Cambridge: The Riverside Press. 1877. 


Tue chief value of this book to others than notaries public lies in its com- 
pilation of the statutes of the several States relative to the execution and 
acknowledgment of deeds, and the taking of depositions. These we believe 
to be here accurately set forth, and we know of no other source where they 
can so readily be found. To notaries themselves, the text of the book will 
furnish interesting reading, and the citation of authorities to the several points 
discussed will assure them of the correctness of the writer’s statements. With 
this book as a vade mecum, we should think that any man of ordinary education 
and capacity could make a serviceable notary public. 


The Texas Law Journal. Vol. I. No. I. S. D. Woop, Editor and Pro- 
prietor. 


Tuts new legal journal is intended to supply a want which has long been 
felt by the profession in Texas. It will make the decisions rendered by the 
courts of that State more easily and speedily accessible to the bar than at present, 
and will endeavor by copious notes of decisions in other States to keep the 
Texas lawyer fully informed of legal events as they occur. Judging from the 
number before “us, we should think it likely to be very useful to the bar for 
which it is intended, and we wish it all success. 


The Journals of the Senate and the Assembly of the Eighth Session of the Legisla- 
ture of the State of Nevada, 1877, with an appendix, in three volumes. 
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UNITED STATES. 


Supreme Court. —Detivery By Carrier. — Southern Ezpress Co. v. 
Dickson. — The facts in this case, as they are stated in the opinion of the 
court, were briefly these: — 


“The agent of the plaintiff, Dickson, delivered to the express company at Greens- 
boro’, N. C., fifty-two boxes of tobacco to be shipped to Columbia, S C. The boxes 
were consigned to Trent & Rea at that place, and the delivery to the company for 
shipment was made by Trent, one of the said firm, who, at the time, informed the com- 
pany that the tobacco was the property of the plaintiff. A written receipt was given 
by the company in the usual form. The boxes never left Greensboro’, but were sold 
by Trent to one Mendenhall, without authority of the owner, and, by the order of 
Trent, were delivered to him by the company at Greensboro’. ” 


The court below charged the jury that, — 


“Tf they believed from the evidence that the tobacco was, at the time of its 
delivery to the defendant, the property of the plaintiff, and that was known to the 
defendant or its agent, though by the receipt given for it Trent & Rea were the con- 
signees thereof, and the defendant might lawfully deliver the said tobacco to the 
consignees at Columbia, S. C., the defendant was not authorized to deliver the same 
to the consignees, or either of them, or to any other person by the order of either of 
them, at Greensboro’, N. C., the place of shipment, and such delivery at Greensboro’, 
N. C., without the knowledge or consent of the plaintiff, would not discharge the 
defendant from liability therefor to the plaintiff.” 

To which charge of the court the defendant excepted. 


The Supreme Court holds that there was no error in the ruling excepted to. 
The court (Mr. Justice Hunt) says: — 


“We are not called upon to question the proposition that a consignee of goods 
is for many purposes deemed to be the owner of them, and may maintain an action 
for their non-delivery. 1 Par. Ship. 269. In the case before us the proof was given, 
and the jury found that the goods did not belong to the consignees, but were the 
property of the shipper, and that this was known to the carrier. The question is, 
rather, where it is known that the goods are the property of the shipper, and have 
been shipped by him for delivery to the consignees as his agents at a distant place, 
can the carrier deliver the goods to such consignees or to their order at another place, 
or without starting them on their journey? We think the rule is, that where the 
consignor is known to the carrier to be the owner, the carrier must be understood to 
contract with him only, for his interest, upon such terms as he dictates in regard to 
the delivery, and that the consignees are to be regarded simply as agents selected by 
him to receive the goods at a place indicated.” 
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INsuRABLE INTEREST. — PRIVILEGED ComMMUNICATIONS. — Connecticut 
Mutual Life Ins. Co. vy. Francisa Shaefer.—Ix Error to tHe Unirep 
States Crircurr Court FoR THE SouTHERN District or —In 
1868, the plaintiffs in error insured the joint lives of the defendant and her 
then husband, George F. Shaefer, payable to the survivor. In 1870, the 
defendant and her husband were divorced. Both were married again. In 
1871, George F. Shaefer died, and the defendant brought this action. It was 
contended that there was a cessation of insurable interest by reason of the 
divorce of the parties. The Supreme Court, however, holds that a ‘ life- 
policy, originally valid, does not cease to be so by the cessation of the assured 
party’s interest in the life assured.’’ After some diseussion of wager policies, 
the court (Mr. Justice BrapLEy) says: — 


“It is well settled that a man has an insurable interest in his own life, and in that 
of his wife and children; a woman in the life of her husband; and the creditor in 
the life of his debtor. Indeed, it may be said generally that any reasonable expec- 
tation of pecuniary benefit or advantage from the continued life of another creates an 
insurable interest in such life. And there is no doubt that a man may effect an in- 
surance on his own life for the benefit of a relative or friend; or two or more 
persons, on their joint lives, for the benefit of the survivor or survivors. The old 
tontines were based substantially on this principle, and their validity has never been 
called in question.” . . . 

“ The policy in question might, in our opinion, be sustained as a joint insurance, 
without reference to any other interest, or to the question whether the cessation of 
interest avoids a policy good at its inception. We do not hesitate to say, however, 
that a policy taken out in good faith, and valid at its inception, is not avoided by the 
cessation of the insurable interest, unless such be the necessary effect of the provi- 
sions of the policy itself. Of course, a colorable or merely temporary interest would 
present circumstances from which want of good faith and an intent to evade the 
rule might be inferred. And in cases where the insurance is effected merely by way 
of indemnity, as where a creditor insures the life of his debtor for the purpose of 
securing his debt, the amount of insurable interest is the amount of the debt. 

But supposing a fair and proper insurable interest, of whatever kind, to exist at 
the time of taking out the policy, and that it be taken out in good faith, the object 
and purpose of the rule which condemns wager policies is sufficiently attained; and 
there is then no good reason why the contract should not be carried out according to 
its terms. This is more manifest where the consideration is liquidated by a single pre- 
mium paid in advance, than where it is distributed in annual payments during the 
insured life. But, in any case, it would be very difficult, after the policy had contin- 
ued for any considerable time, for the courts, without the aid of legislation, to 
attempt an adjustment of equities arising from a cessation of interest in the insured 
life. A right to receive the equitable value of the policy would probably come as 
near to a proper adjustment as any that could be devised. But if the parties them- 
selves do not provide for the contingency, the courts cannot do it for them.” 


This is, we believe, the first direct decision, in this country, on the point 
raised. The case of McKee v. Phenix Ins. Co., 28 Mo. 383, which most 
nearly resembles the case in hand, differs from it in that there were here no 


children of the marriage to whose support the mother might expect the father 
to contribute. 


it 
ti 
t 
] 


SUMMARY OF EVENTS. 173 


At the trial below, one Harris, who had been the attorney for Mrs. Schaefer 
in her proceedings for divorce, was called and questioned touching certain 
statements made to him by her in the course of his employment. The ques- 
tion was objected to, and ruled out. The defendant excepted on the ground 
that, by the law of Ohio, such communications are not privileged. On this 
point the opinion of the court proceeds: — 


“ An examination of the Ohio statutes renders it doubtful whether the law is as 
the defendant contends. But if it were, the court did right to exclude the testimony. 
The laws of the State are only to be regarded as rules of decisivn in the courts of 
the United States where the Constitution, treaties, or statutes of the United States 
have not otherwise provided. When the latter speak they are controlling; that is 
to say, on all subjects on which it is competent for them to speak. There can be no 
doubt that it is competent for Congress to declare the rules of evidence which 
shall prevail in the courts of the United States, not affecting rights of property ; and 
where Congress has declared the rule, the State law is silent. Now, the competency 
of parties as witnesses in the federal courts depends on the act of Congress in that 
behalf, passed in 1864, amended in 1865, and codified in the Revised Statutes, sect. 
858. It is not derived from the statute of Ohio, and is not subject to the conditions 
and qualifications imposed thereby. The only conditions and qualifications which 
Congress deemed necessary are expressed in the act of Congress ; and the admission 
in evidence of previous communications to counsel is not one of them. And it is to 
be hoped that it will not soon be made such. The protection of confidential com- 
munications made to professional advisers is dictated by a wise and liberal policy. 
If a person cannot consuit his legal adviser without being liable to have the inter- 
view made public the next day by an examination enforced by the courts, the law 


would be little short of despotic. It would be a prohibition upon professional advice 
and assistance.” 


Bankrupt Law. —We have had frequent occasion to point out difficulties 
in the working of the Bankrupt Law from the lawyer’s point of view. The 
National Board of Trade, at their late session at Milwaukee, has given this 


expression of the dissatisfaction of the mercantile community with its re- 
sults: — 


“The committee on the bankrupt law reported as follows : — 

“ Resolved, That in the opinion of the National Board of Trade, the existing 
bankrupt law of our country is unjust in its essential features, and that those features’ 
are rendered still more unjust and oppressive in the construction put upon it by the 
courts, and hence ought to be repealed, or, better still, be so altered and amended as 
to avoid, if possible, the great wrongs now perpetrated under its sanction. We say un- 
just, because it operates, first, as a premium upon fraud, by making it in the interests of 
debtors to offer low terms of composition, thereby making to themselves more money, 
or rather retaining money not belonging to them, than they could acquire by their 
labor, and with a due sense of their integrity. Second, because it places the honest 
merchant at a disadvantage, by a shameless and reckless disregard of obligations, 
knowing that relief can be had for all indebtedness and dishonesty in the bankrupt act. 
Third, that in this regard it demoralizes business, destroys commercial integrity, un- 
dermines confidence, and tends to destroy the credit upon which our whole commercial 
fabric rests, and thereby operates as much to the injury of honest enterprise needing 
aid as to the injury of the unfortunate and betrayed creditors. Fourth, that the law 


) 
l 
’ 
t 
n 
n 
e 
d 
n 
f 
e 
1 
J 
f 
t 
e 
d 
t 
t 
r 


174 SUMMARY OF EVENTS. 


is not uniform in its operations, as required by the Constitution, but has thirty-nine 
applications, corresponding to the number of States in the Union, and this great in. 
justice arises to the creditors, and gives the debtors rights in one State denied to 
those living in other States; that the debtors and creditors should stand alike in all 
the States of the Union under the operations of a national law. Fifth, that the ju. 
dicial construction put upon the priority of unsecured liens and confessions of judg. 
ment operates with the greatest hardship upon unsuspecting creditors, compelling 
them to give credits in the dark, and lose their credits by attacks in ambush con- 
firmed under the solemn sanction of the law. Sixth, that the composition feature 
of the law is its most odious feature, opening the door to the most shameful frauds 
and the destruction of the very foundation of that confidence of which all commer- 
cial credits exist. 

“ Resolved, That a committee of seven be appointed, of which the president of 
the board shall be chairman, whose duty it shall be to devise such changes of the 
bankrupt law, as, while they secure the just ends sought in such relief laws, shall at 
the same time avoid, if that be possible, the evils herein pointed out, and such other 
evils as shall be found to exist in said law, and present the same to Congress at its 
regular session, and urge upon that body their adoption.” 


It is not, of course, possible to offer any criticism or suggestion on what the 
Board of Trade would have done, till the report of the committee, in whose 
hands the matter was left, is made public. We have no doubt, however, of 
» the unwisdom of repealing the law, and we heartily emphasize the ‘ better 
still,’ that it be amended, of the resolutions. We repeat the remarks made 
by us when, in 1874, an attempt was made to repeal the law. 


“Our former bankrupt laws were passed to meet temporary exigencies ; but that 
of 1867 was a well-intended, and in many respects a highly successful, attempt to 
supply the need which all commercial nations have experienced, of a system which 
shall maintain the full and equal rights of creditors as against their insolvent debtor, 
and between themselves, and at the same time relieve the honest but unfortunate 
bankrupt from a life-long burden, and restore to him and to the State his power for 
productive industry,—a need greater in this country than elsewhere, from the 
great extension we have given to credits, and from the peculiar organization of our 
government, which makes it impossible for the separate States to adopt an efficient 
and uniform system, even if they desired to do so. So long as bankruptcies con- 
tinue, there ought to be an intelligent bankrupt law; and so long as our present 
constitution lasts, such a law can only come from Congress.” 


JupGe Davis’s Successor.— Much complaint is made in the circvit 
lately presided over by Judge Davis, at the long delay in appointing his suc- 
cessor on the Supreme Bench. The Chicago Legal News says: — 


“Tt is now over six months since Judge Davis resigned his position on the bench 
of the Supreme Court of the United States, to take a seat in the Federal Senate; 
and although the business of this court is from one to three years behindhand, his 
position is still vacant, and this circuit is without an associate judge of the Supreme 
Court. It would seem as if the President should have acted in this matter some 
time ago. It is not just to the people of this circuit, who have always been loyal to 
the government, to leave them so long unrepresented in the Supreme Court. Madam, 
Rumor has at times mentioned the names of parties in connection with this appoint- 
ment, who do not even live in the circuit, and never did. We cannot believe that 
President Hayes will so far depart from the proper administration of his office as 


| 
| 


SUMMARY OF EVENTS. 175 


to impose upon the people of this circuit an imported judge. It would be an insult 
to the Federal judges and the bar of the circuit, which should not be allowed to go 
unrebuked should it be done. This we know *o be almost the universal feeling of 
the members of the bar who practise in the Federal Courts in this circuit. Why 
should the United States be divided into circuits if it is not to have each one repre- 
sented by a judge? Even if the South has been deprived of its proper representa- 
tion on the Supreme Bench, it is no reason why the people of this circuit should 
be.” 


ILLINOIS. 


SteEPInc-CAR Companies. — The question as to the responsibility of 
sleeping-car companies for the safety of valuables belonging to those who use 
their cars has again arisen in Pullman Palace Car Co. v. Smith. (See also 
Blum y. Southern Pullman Palace Car Co., 11 Am. Law Review, p. 383.) 
The appellee, while travelling in one of appellant’s sleeping-cars, was robbed 
of $1,180, which he had placed under his pillow when he went to sleep. At 
the trial, it appeared in behalf of the company that their agents were forbid- 
den to receive packages or valuables; that the company had no interest in the 
general fare paid for the carriage of passengers, but received pay for sleeping 
accommodations only; and that the company carried only those who were pro- 
vided with first-class tickets. The jury returned a verdict for Smith for $277, 
on the instruction of the Court that if robbed while travelling as above de- 
scribed, he was entitled to their verdict for such sum as a man might reason- 
ably carry for his travelling expenses, taking into consideration the journey 


undertaken. The Supreme Court, on appeal, reversed the judgment. The 
Court dealt very briefly with the contention that the Company were liable as 
carriers, taking the ground that the money had never been delivered into 
their hands. As to the contention that the Company should be held liable as 
innkeepers, the Court (SHELDON, J.) says: — 


“In order to ascertain whether the extraordinary responsibility claimed here 
exists, it becomes important to inquire into the nature of inns and guests, where 
this liability was imposed by the common law, and see whether the description of 
the same properly applies here. Kent, in defining inn, says: ‘It must be a house 
kept open publicly for the lodging and entertainment of travellers in general, for a 
reasonable consideration. If a person lets lodgings only, and upon a previous con- 
tract with every person who comes, and does not afford entertainment for the public 
at large, indiscriminately, it is not a common inn.’ 2 Kent, Com. 595. This is sub- 
stantially the same definition as is given in all the books upon the subject. But 
the keeper of a mere coffee-house, or private boarding or lodging house, is not an 
innkeeper, in the sense of the law. Id. 596; Dansey v. Richardson, 3 Ellis & B. 144 
(E. C. L., vol. 77); Holder vy. Toulby, 98 E. C. L. 254; Kisten v. Hilderbrand, 9 B. 
Monroe, 72. It must be a common inn, that is, an inn kept for travellers generally, 
and not merely for a short season of the year, and for select persons who are lodgers. 
Story on Bailm. sec. 475, and cases cited in note. The duty of innkeepers extends 
chiefly to the entertaining and harboring of travellers, finding them victuals and 
lodgings, and securing the goods and effects of their guests; and, therefore, if one 
who keeps a common inn refuses either to receive a traveller as a guest into his 
house, or to find him victuals and lodging, upon his tendering him a reasonable price 
for the same, he is not only liable to render damages for the injury in an action on 


ine 
in- 
to 
all 
ju- 
ig- 
ng 
on- 
ire 
ids 
er- 
of 
he 
at 
er 
its 
he 
se 
of 
er 
de 
at 
to 
ch 
te 
or 
he 
ur 
nt 
n- 
ot 
it 
C- 
th 
is 
1e 
1e 
to 
m, 
t- 
ut 
1s 


176 SUMMARY OF EVENTS. 


the case, at the suit of the party grieved, but also may be indicted and fined at the 
suit of the king. 3 Bac. Ab., Inns and Innkeepers, C. The custody of the goods of 
his guest is part and parcel of the innkeeper’s contract to feed, lodge, and accommo- 
date the guest for a suitable reward. 2 Kent, Com. 592. 

“From the authorities already cited, it is manifest that this Pullman Palace Car 
falls quite short of filling the character of a common inn, and the Pullman Palace 
Car Company that of an innkeeper. 

“It does not, like the innkeeper, undertake to accommodate the travelling public, 
indiscriminately, with lodging and entertainment. It only undertakes to accommo- 
date a certain class, — those who have already paid their fare and are provided with 
a first-class ticket, entitling them to ride to a particular place. It does not under- 
take to furnish victuals and lodging, but lodging alone, as we understand. There 
is a dining-car attached to the train, as shown, but not owned by the Pullman Com- 
pany, nor run by them. It belongs to another company,—the Chicago. and Alton 
Dining-Car Association. Appellant, as we understand, furnishes no accommoda- 
tion whatever, save the use of the berth and bed, and a place and conveniences for 
toilet purposes. We would not have it implied, however, that even were these eat- 
ing accommodations furnished by appellant, it would vary our decision; but the 
not furnishing entertainment is a lack of one of the features of an inn. The inn- 
keeper is obliged to receive and care for all goods and property of the traveller which 
he may choose to take with him upon the journey. Appellant does not receive pay 
for, nor undertake to care for, any property or goods whatever, and notoriously re- 
fuses to do so. The custody of the goods of the traveller is not, as in the case of the 
innkeeper, accessory to the principal contract to feed, lodge, and accommodate the 
guest for a suitable reward, because no such contract is made. The same necessity 
does not exist here as in the case of a common inn. At the time when this custom 
of an innkeeper’s liability had origin, wherever the end of the day’s journey of the 
wayfaring traveller brought him, there he was obliged to stop for the night and in- 
trust his goods and baggage into the custody of the innkeeper. But here the trav- 
eller was not compelled to accept the additional comfort of a sleeping-car; he might 
have remained in the ordinary car; and there were easy methods within his reach 
by which both money and baggage could be safely transported. On the train which 
bore him were a baggage and express car, and there was no necessity of imposing 
this duty and liability on appellant. It cannot be supposed that any such measure 
of duty or liability attached to appellant as is declared in the quotation cited from 
Bacon’s Abridgment to belong to an innkeeper. The accommodation furnished 
appellee was in accordance with the express contract entered into when he bought 
his berth ticket to Chicago, which was for the use of a specified couch from Chicago 
to St. Louis, and appellant did not render a service made mandatory by law as in 
the case of an innkeeper. 

“ But if it should be deemed that, on principle merely, this company would be re- 
quired to take as much care of the goods of a lodger, as an innkeeper of those of a 
guest, the same may be said with reference to the keeper of a boarding-house, or 
a lodging-house. In Dansey v. Richardson, supra, where the innkeeper’s liability was 
refused to be extended to a boarding-house keeper, it was said by Coleridge, J.: 
‘The liability of the innkeeper, as, indeed, other incidents to his position do not, 
however, stand on mere reason, but on custom, growing out of a state of society no 
longer existing.’ In Holder v. Toulby, supra, where it was held that the law imposed 
no duty on a lodging-house keeper to take due care of the goods of a lodger, Calye’s 
Case, 8 Co. Rep. 32, was designated as fons juris upon this subject, where it was ex- 
pressly resolved that, though an innkeeper is responsible for the safety of the goods 
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of a guest, a lodging-house keeper is not. And in Parker v. Flint, 12 Mod. 255, ‘If.’ 
says Lord Holt, ‘one come to an inn and make a previous contract for lodging for 
aset time, and do not eat or drink there, he is no guest, but a lodger, and, as such, 
js not under the innkeeper’s protection; but if he eat or drink there, it is otherwise; 
or if he pay for his diet there, though he do not take it there.’ 

“The peculiar liability of the innkeeper is one of great rigor, and should not be 
extended beyond its proper limits. We are satisfied that there is no precedent or 
principle for the imposition of such a liability upon appellant.” 


HusBaNnp AND Wire. — SEPARATE MAINTENANCE. — SUPREME Court. 
— The late case of Phillips vy. Myers brought to light a somewhat oddly framed 
instrument. The defendant, whose wife had begun proceedings against him 
for divorce on the ground of his drunkenness and cruelty, in consideration that 
she would abandon her suit and live with him again, executed this paper:— 


“For value received one day after, I, at any time, become intoxicated or drunk, 
or mistreat or abuse Minnie Myers,I promise to pay to L. M. Phillips, the sum of 
$600, for the use of Minnie Myers, with ten per cent interest from maturity, until 
paid.” 

Not unnaturally Myers soon gave the plaintiff an opportunity to test the 
validity of his agreement. The Supreme Court upheld it, overruling the 
opinion of the court below that there was no sufficient consideration. 


KANSAS. 


NEGOTIABILITY OF Note.—Costs or CoLLection. — The question, 
whether the insertion in a promissory note of a clause providing for the pay- 
ment of the costs of collection, in case the note be not paid, destroys the nego- 
tiability of the note, arose in Seaton v. Scoville et al., and the Supreme Court 
reach an opposite conclusion from that of the Supreme Court of Pennsylvania, 
in Woods v. North et al., printed in this number of the Review. The facts 
sufficiently appear in the opinion (Brewer, J.), which is as follows:— 


“This was an action upon the following note : 
$250.00. ToreKa, Kan., June 24, 1874. 

“Thirty-nine days after date we promise to pay to the order of Jolin Seaton, at the 
Topeka Bank and Savings Institution, Topeka, Kansas, two hundred and fifty dol- 
lars, with interest at twelve per cent per annum after due until paid; a/so costs of 
collecting, including reasonable attorney’s fees, if suit be instituted on this note. Value 
received. 


“Toreka Routine Co., 
“ By R. D. Cotpren, President.” 


“ And the first question presented is, whether this was a negotiable note ; and the 
claim is, that, because of the stipulation for payment of costs of collection and attor- 
ney’s fees, the amount due on the paper is uncertain, while both the common law and 
the statute define negotiable paper as drawn for a ‘sum or sums of money certain.’ 
Story on Prom. Notes, sec. 1; Gen. Stats., sec. 1, p. 114. This claim cannot be sus- 
tained. The amount due at the maturity of the paper is certain, and the only un- 
certainty is in the amount which shall be collectible in case the maker defaults at 
ihe maturity of the paper in his promise to pay, and the holder is driven to the neces- 
VOL. XII. 12 


178 SUMMARY OF EVENTS. 


sity of instituting a suit for collection, and then only as to the expenses of such col- 
lection. In the case of Sperry v. Horr, 32 Iowa, 184, the stipulation in the note was; 
‘If not paid when due, and suit is brought thereon, I hereby agree to pay collection 
and attorney fees therefor,’ and the note was held to be negotiable. The court say, 
in the opinion: ‘The agreement for the payment of attorney's fees in no sense 
increased the amount of money which was payable when the note fell due, and we 
are unable to see that it rendered that amount uncertain in the least degree. It 
simply imposed an additional liability in case suit should be brought, and such 
liability did not become absolute until an action was instituted. This agreement 
relates rather to the remedy upon the note, if a legal remedy be pursued, to enforce 
its collection, than to the sum which the maker is bound to pay. It is not different 
in character from a cognovit, which, when attached to promissory notes, does not 
destroy their negotiability.” 

“The same proposition is affirmed in Carr et al. v. Louisville Bank Co., 11 Bush, 
(Ky.) 180, in which the court declares that ‘the reason for the rule, that the amount 
to be paid must be fixed and certain, is that the paper is to become a substitute for 
money, and this it cannot be unless it can be ascertained from it exactly how much 
money it represents. As long, therefore, as it remains a substitute for money, the 
amount which it entitles the holder to demand must be fixed and certain; but when 
it is past due it ceases to have that peculiar quality denominated negotiability, or to 
perform the office of money ; and hence, any thing which only renders its amount un- 
certain after it has ceased to be a substitute for money, but which in no wise affected 
it until after it had performed its office, cannot prevent its becoming negotiable 
paper.’ Dietrich v. Baylie, 23 La. Ann. 767; Stoneman vy. Pyle, 35 Ind. 103. Thatit 
is no longer an open question in the latter State, is evident from the cases of Wyant 
vy. Pottorf, 87 Ind. 512, and Walker v. Woollen et al., 4 Cent. L. J. 248. See, also, 
Dinsmore v. Duncan et al., 57 N. Y. 578, and Zimmerman vy. Anderson, 67 Pa. State, 
421, in which last case a stipulation waiving appraisement, stay of execution, &c., 
was held not to affect the negotiability of the paper; Bradley v. Lill, 4 Bissell, 473, 
in which the promise was to pay a certain amount with exchange, and the amount 
of the exchange not stated, and still it was held to be negotiable. And on the same 
point, see Smith v. Kendall, 9 Mich. 241; Johnson v. Frisbie, 15 Mich. 286 ; Leggett v. 
Jones, 10 Wis. 34; Gutacap v. Woulwise, 2 McLean, 581; contra, Bank v. Gay, 63 Mo. 
33; Samstag v. Conly et al., 5 Cent. L. J. 29. It seems to us, however, a just con- 
clusion that paper, otherwise negotiable, is not rendered non-negotiable by a stipula- 
tion for the payment of costs of collection, including attorney fees, in case suit is 
brought thereon.” 


We print this decision as one of a class now becoming frequent in the 
West. We do not doubt, however, that the doctrine of the Pennsylvania case 
(ub. sup.), is the true one, namely, that the want of certainty in the sum of 
the money agreed to be paid is sufficient to destroy the negotiability of the note. 


MASSACHUSETTS. 


ATTORNEY AND CLreNT. — Commissions. — A decision of interest to the 
profession was lately rendered by the Supreme Court in Pierce v. Parker. 
The facts appear in the opinion (Morton, J.): — 


“ This is an action of contract, brought by an attorney-at-law, to recover for his 
services and disbursements in suits brought by the defendants against certain insur- 
ance companies. The only item of the plaintiff’s account which was disputed was 
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the fifty-fourth item, being a charge of $350 for commissions on the amount collected 
of the insurance companies. It appeared at the trial that the defendants personally 
collected this amount of the insurance companies, and that it did not pass through 
the hands of the plaintiff, and that the charge of $850 for commissions was made by 
the plaintiff after the money was thus collected. 

“Tn regard to this item, the defendants requested the court to instruct the jury 
‘that the plaintiff could not recover any sum upon this item in the account annexed, 
because the relation of counsel and client had been terminated before the charge 
was made, and because the collection was not made in fact by the plaintiff.’ The 
court rightly refused to give this instruction. The question whether the plaintiff 
was entitled to recover the whole or any part of this item does not depend upon the 
time when he made the charge in his books, nor upon the fact that the collection was 
not made by him. 

*In the case of an attorney-at-law, or other agent, acting for his principal, in 
complicated affairs, it is manifestly inconvenient, if not impracticable, for the agent 
to make a specific charge for every item of service rendered by him for his prin- 
cipal. Although he makes specific charges for the more prominent and important 
services rendered by him, yet if, in the course of his agency, he performs other ser- 
vices not included in such charges, it is not unreasonable nor unjust that he should 
recover for such other services by a charge for commissions, or in some other gen- 
eral form, if his labors result in the collection of money by his principal. 

“Tn a case like the one at bar, an attorney-at-law cannot charge a commission as 
a fixed and arbitrary standard of compensation ; but under such a charge he may 
recover a fair compensation for services rendered which have not been included in 
specific charges made by him. The time when he makes his charge is immaterial ; 
and the fact that the client personally receives the money collected cannot deprive 
the attorney of his right to a reasonable compensation for all his services rendered 
while the agency continued.” 


Jairus W. Perry, who died in Salem, Mass., on the 27th day of August 
last, aged fifty-five years, deserves more than casual mention in our pages. 
His able and thorough work on ‘‘ Trusts and Trustees,” first published in 
1872, and republished, in a second edition, in 1874, was so eminent a contri- 
bution to our literature as to constitute for him a memorial of which any 
lawyer or writer might well be proud; and it carries with it the well-founded 
impression that he was a man of superior natural abilities, a hard student, 
and a sound and careful lawyer. His leisure moments, in the last years of his 
life were employed in editing the latest edition of ‘* Story on Equity Juris- 
prudence,”’ which was noticed in Am. Law Rev., Vol. XI. p. 586. 


MISSISSIPPI. 


LiaBi.ity oF RarLRoAp Company. — ASSAULT ON PASSENGER BY A FEL- 
LOW-PASSENGER. — N. O., St. Louis, & Chicago R. R. vy. Burke. — SuPREME 
Court. — The defendant (plaintiff below), while travelling on plaintiff’s cars, 
was assaulted by certain persons, employés of the railroad, but not attached to 
the particular train on which the defendant was travelling, and deprived of his 
hat. He went to the conductor, who was in another part of the train taking 
up tickets, for assistance. The conductor requested defendant to wait till he 
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reached the car where the assailants were, when he ‘‘ would see him righted,” 
which defendant accordingly did. On returning, however, to the car where 
the assault had taken place, the defendant was again set upon, and received 
some injury. At the outbreak of the second attack on the defendant, the 
conductor left the car precipitately. The defendant, who happened to have 
in his hand a hatchet (a part of his luggage), fought till he was disabled by 
a kick, and then left the car, found the conductor outside, and by him was 
assisted to a place of safety. The defendant had a verdict for $5,000 in the 
court below. The court held that the persons committing the assault were to 
be regarded as fellow-passengers of the defendant, and not as servants of the 
company, because not so employed on the particular occasion. Proceeding, 
then, to consider the question whether a railroad company was chargeable with 
the duty of preserving peace and order on its trains, and consequently was 
liable for injuries sustained by one passenger at the hands of his fellow, by 


reason of the failure of the company’s servants to discharge that duty, the 
court (CHALMERS, J.), says : — 


“ This question is almost as novel as it is important and far-reaching in its prac- 
tical results. It is of first impression in our State, and lacks but little of being so in 
American and English jurisprudence. 

“ Three cases only have been called to our attention as distinctly announcing the 
doctrine of the liability of the carrier for failing to protect the passenger from the 
assaults of his fellows. 


“ Of these, we may remark that the first in point of time (Railway Company v. 


Hines, 53 Penn. St. 513), occurred so recently as 1868, and is but meagrely con- 
sidered ; that the second (Flint v. Transportation Company, 84 Conn. 554), was but the 
charge of a United States Circuit judge to a petit jury ; and in the third (Goddard v. 
Grand Trunk R. R., 57 Me., 202), the remark of the learned judge, which is relied on 
as asserting the doctrine, was manifestly obiter dictum, since the injury complained of 
in that case had been inflicted, not by a fellow-passenger, but by a servant of the 
corporation, while in the discharge of his duty as such. The absence of any adjudi- 
cated cases in England or America previous to those referred to, and the failure to 
find any positive enunciation of the doctrine in any text-book before these decisions 
were rendered, would seem to furnish a strong argument against its adoption here; 
and this view is pressed with great zeal and ability in the briefs of counsel for the 
appellants. It is urged with much force that it is incredible that such a doctrine 
could have slept so long undiscovered and unsuspected in the body of the common 
law, amid all the learned and exhaustive discussions touching the rights and liabili- 
ties of common carriers which have marked the history of our jurisprudence, that, 
though common carriers have been engaged for more than a hundred years in trans- 
porting millions of passengers, it remained for the Supreme Court of Pennsylvania, 
less than ten years ago, to discover that the carrier was the protector by law of 
each passenger against the malice, the brutality, or the drunkenness of his fellow- 
travellers. It is said that the carrier occupies no such position of insurer towards 
passengers as he does towards freight; that, as to them, he is not bound for all 
casualties, save those sent of God or of the public enemy ; but that, on the contrary, 
being human beings, endowed with rational faculties, they must protect themselves 
by the aid of the law against every thing save acts of commission or of omission 
on the part of the carrier and his servants; that the carrier has discharged his whole 
duty towards the passenger when, having provided all the necessary appliances for 
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his safe and speedy journey, he takes care that he is not molested, injured, hin- 
dered, or delayed by any misconduct or negligence on the part of himself or his 
agents. It is further urged that, to exact of the carrier and his servants the duty 
of investigating the merits of rencounters occurring between passengers, of deciding 
upon their merits, and of lending the power of their authority to the one or the other 
party, is to devolve upon them a duty alike foreign to their business and unsuitable 
to be discharged by them; and, in addition, that these quasi judicial functions must 
be discharged under the penalty of deciding correctly in each case, or of subjecting 
themselves to heavy damages for an erroneous decision. Thus it is said that, in the 
case at bar, the men whom we have stigmatized as rioters denied having insulted 
the plaintiff, and claimed that his hat had been taken in a good-humored and playful 
joke. If the conductor, in the first instance, accepting the plaintiff's complaint as 
well founded, had ejected the men from the car, and it had turned out that their 
version of the matter was true, the company might have been mulcted in damages in 
asuit brought by them ; and so it is said, if this duty of interference, and this penalty 
of non-interference, is imposed upon the servants of common carriers, it will devolve 
the most important and delicate responsibilities upon a class of men wholly unfitted 
to discharge them, but which they must undertake, though the penalty of erroneous 
judgments may be the financial ruin of their principals. 

“Though impressed with the cogency and weight of this reasoning, we are com- 
pelled to say that it fails to satisfy our minds. That a court is called upon to 
administer relief in a case for which no parallel can be found, is undoubtedly good 
ground for hesitation, care, and caution ; but the question, after all, must be: Hasa 
meritorious case been presented, and is the doctrine invoked fairly deducible from 
the established principles of the law? If so, we must follow logical premises to their 
even it to novel of old 


If it be then, whet principle is it that imposes a company 
the duty of preserving good order on its trains, and makes it liable for all injuries 
sustained by reason of a failure to discharge this duty, we answer that it springs 
out of the obligation resting upon it to use every power with which it is invested 
to transport the passenger safely to his destination. 

“We freely grant that it is not an insurer of the passenger in the same sense as 
it is of freight committed to it for shipment. It is not responsible to him for any 
casualties, except such as occur through its improper equipments, or the negligence 
or wilful wrongdoing of its agents; but the omission of those agents to exercise 
any power which the law has intrusted to them for the benefit and protection of the 
traveller is negligence as clear and unmistakable as a failure to put out a signal- 
light or sound a whistle. 

“The right, and consequently the duty, of the officers in charge of a railroad 
train to preserve order thereon, and, if necessary, to eject therefrom all drunken, 
riotous, and disorderly persons, as well as all persons violating the reasonable rules 
and regulations of the company, has been declared and vindicated in countless cases, 
both in this country and in England. Indeed, we are not aware that it has ever 
been seriously questioned by any respectable court. It was said by the Supreme 
Court of Massachusetts, in a well-considered case, that a conductor may expel from 
the train ‘a person who, by reason of intoxication or otherwise, is in such a condi- 
tion as to render it reasonably certain that by act or speech he will become offensive 
or annoying to other passengers, although he has not actually committed any act of 
offence or annoyance.’ Vinton v. Middlesex R. R. Co., 11 Allen, 304 

“Now, for what purpose is this power intrusted by law to the officers in charge of 
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a train? Partly, doubtless, for their own personal protection in the discharge of their 
duties. Partly, also, for the protection of the property and interests of the company; 
but, surely, not less for the protection, likewise, of the passengers, who, for the time 
being, are under their care, and to some extent in their custody. If a railroad con- 
ductor in charge of a train is assaulted by a personal enemy on some private griey- 
ance, he may, of course, defend himself, like any other man; but he may do more, 
—he may stop the train, call to his assistance all his fellow-employés and the 
willing passengers, and eject his antagonist from the train; and this, too, without 
regard to the merits of the private quarrel between himself and his enemy. Why 
is this? Because, apart from his rights as a man, he may defend his official 
position for the benefit of the company and of the passengers intrusted to his 
care. So, likewise, if he sees one passenger making upon another an assault 
unprovoked at the time, he may command the peace, and, without regard to the 
merits of the quarrel, compel it, if necessary, by an ejection of the unruly party, 
In so doing, he decides nothing as to the merits of the quarrel, and will no more be 
liable for an honest and impartial mistake than a police officer would be under 
similar circumstances. He merely says, in effect, ‘ You shall not fight nor quarrel 
on this train. By virtue of my position, and by the duty that I owe to the other 
passengers, I command the peace, and, if necessary, I will summon the power of my 
train to enforce it.’ Can there be any doubt of his authority to do this? Are not 
the cases numerous where men have been put off trains for being drunk, or noisy, 
or blasphemous, in the presence of lady passengers? And has not the action of 
conductors in so doing been uniformly sustained by the courts? But, if he may 
do this voluntarily, at his option, is he not compelled to do it when requested by 
those for whose benefit the power has been conferred upon him ? 

“ Powers and duties are usually reciprocal, and may be said to be uniformly so 
when the power is of a public, official character, conferred for the benefit of others. 
The failure or refusal of the official to exercise such a power in a proper case, when 
called upon by those for whose protection he has been invested with it, amounts to 
negligence, or to wilful misconduct, as the circumstances of the case may indicate. 

“If two or three burly blackguards, boarding the train of the New Orleans, St. 
Louis, and Chicago Railroad, at the Louisiana line, should ride through the State, 
insulting and beating every man, woman, and child who entered the cars, can there 
be any doubt of the authority or duty of the officers in charge to use their utmost 
power to prevent the outrage? Can they, disregarding the cries of the passengers 
for help, proceed quietly with their accustomed duties, and to every appeal respond, 
‘It is none of our business; you must help yourselves?’ Surely to ask these 
questions is to answer them. 

‘*We conclude, then, that the undoubted power which is vested in railroad officials 
to preserve peace and good order on their trains, and, if necessary for this purpose, 
to eject therefrom turbulent and disorderly persons, carries with it the absolute duty 
to exercise the power, when called upon so to do in a proper case by the other pas- 
sengers ; that a failure to discharge this duty stands, to some extent, upon the same 
footing as the omission to perform any other official duty, and, upon the maxim 
respondeat superior, renders the corporation liable. 

“ The announcement of this doctrine for the first time, in its practical application 
in the jurisprudence of the State, admonishes us that it should be stated with its 
proper limitations and restrictions. It is first to be observed that the liability of the 
carrier arises, not from the fact that the passenger has been injured, but from the 
failure of the officials to afford protection. 


“Tt will be necessary, therefore, in each case to bring home to the conductor 
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knowledge or opportunity to know that the injury was threatened, and to show that 
by his prompt intervention he could have prevented or mitigated it. It must be re- 
membered, also, that the power at his disposal consists of the train hands and the 
willing passengers ; that he can never be expected to accomplish any thing more than 
is possible with this force ; and that all that can be required of him, at last, is a fair 
and honest effort to prevent the wrong. 

“Considering the delicate, and often difficult and dangerous, duties that may de- 
yolve upon him, he should be allowed a wide latitude in the means to be employed ; 
and his superiors should never be mulcted in heavy damages where there has been a 
bona fide, though mistaken, attempt to afford protection. We should say that, ordi- 
narily, what is termed punitory or exemplary damages should not be awarded, un- 
less there has been a wilful refusal or absolute failure to interfere when called upon, 
or when the injury occurs in the presence of the officer who could have prevented it. 

“ To illustrate these principles, we think, in the case at bar, that though the con- 
ductor in this case was quite dilatory in going to investigate the matter and to ob- 
tain the plaintiff's hat, yet, as the plaintiff seems to have acceded, or at least not to 
have objected, to the delay, it afforded no ground of complaint. When the parties 
went together into the baggage car, we think that the conduct of the conductor was 
weak and inefficient, but not, perhaps, of itself sufficient to call for the infliction of 
punitory damages. When the fight commenced, he precipitately abandoned the 
plaintiff, as testified by the latter; but this, if true, was evidently the effect of fear, 
rather than of an indisposition to do his duty ; and it must be remembered that it is 
no light thing for an unarmed man to rush between fighting men, armed with deadly 
weapons and inflamed with liquor and passion. Weak and inefficient action might 
well render the company liable for compensatory damages; but to warrant the in- 
fliction of punitory damages, there must, where the carrier is held liable for the 
acts of passengers, be a wilful failure or refusal to act, or such conduct as indicates 
sympathy with the aggressors, rather than with the aggrieved. It was the subse- 
quent conduct of the officer, in making no attempt to check the rioters, in leaving 
them masters of the car and of the plaintiffs luggage, in hurrying the plaintiff off 
to a remote part of the train, and allowing his assailants to continue their cursing 
and denunciation of him in the adjoining car, that constitute the worst features of 
the transaction, and which, coupled with the retention by the company of the men 
in their employ, seem fairly to have warranted the jury in the infliction of punitory 
damages. 

“ These circumstances indicate, if not sympathy with the aggressors, such gross 
shrinking from duty on the part of the conductor, and such want of appreciation of 
the outrage on the part of the corporation as fully to justify the verdict.” 


MISSOURI. 


JupGE Ditton. — In the issue of the Nation of July 12 last, appeared cer- 
tain charges against Judge Dillon, touching his conduct in the foreclosure 
suit of the Central Railroad of Iowa. The gravamen of the charges was : 
“That Judge Dillon has grossly denied and delayed justice’’ in that case, 
and the facts, on which this accusation was founded, were stated to be as 
follows : ‘* (1) Notwithstanding a final decree was entered by consent of all 
parties authorizing a sale of the road in October, 1875, the execution of the 
decree was delayed for nearly two years ; (2) Judge Dillon, during this delay, 
removed a competent receiver, and put an unfit man in his place, who not only 
-mismanaged but plundered the road ; (3) On charges being brought against 
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this receiver he refused to examine them ; (4) Having first decided against an 
appeal from the decree of 1875, he almost immediately afterwards allowed it 
without any change of circumstances, and having first decided that it was im- 
possible to have the decree corrected or a new decree entered, he subsequently 
decided the opposite; (5) Having finally granted a stay of proceedings and 
the case having been taken to the Supreme Court at Washington, and there 
decided against him and the stay set aside, he still continued for some time to 
prevent the execution of the decree; (6) The Hon. Hiram Price, the father- 
in-law of the judge, having been made a commissioner, early in the litigation, 
to examine and report upon the road, comes forward, after all these delays 
have depreciated the value of the property, with an offer to buy the road at 
thirty-three cents on the dollar,’’ — the intended inference, we suppose, being 
that Judge Dillon’s conduct was directed to the end of securing the road to 
his father-in-law at a price much below its value. 

These charges had, as we understand it, been made previously in other 
newspapers, but they seem not to have arrested attention till the matter was 
taken up by the Nation. 

To all these charges, Judge Dillon replied at length, in a letter addressed to 
the Hon. Thos. C. Reynolds of St. Louis, and published in the St. Louis Repub- 
lican of July 23, — a letter that referred almost wholly to the record in the case 
as the evidence of the correctness of its statements, and that seemed effectually 
to dispose of the charges against him. Afterwards, other letters in regard 
to the matter appeared from various persons, among others, from James Grant, 
Esq., counsel for the trustee under the mortgage, C. M. Fisher, Esq., special 
master in Chancery in the same, and Price, the commissioner appointed to in- 
vestigate the affairs of the road,—in all of which the writers, claiming to speak 
of personal knowledge, repelled the charges against Judge Dillon, and denied 
the truth of the statements on which they are supposed to be founded. The 
Central Law Journal reprints from the Towa State Register a card, said to be 
signed by all the attorneys engaged in the case out of which the charges have 
arisen, which says: ‘* We cordially unite in declaring that the attack on Judge 
Dillon is most unjustifiable and unreasonable, and we affirm, without hesita- 
tion, our utmost confidence in him as a judge, and that all his decisions in the 
case referred to have been made with perfect honesty and purity of motives, 
and that nothing therein can be found which ought, in the least, to reflect 
upon his judicial integrity.’’ And finally, at a late sitting of the court over 
‘ which Judge Dillon presides, Judge Love, in consultation with whom, as we 
understand from some of the letters above referred to, Judge Dillon made the 
various rulings and did the various acts complained of, denied in unqualified 
terms that there was any foundation of truth in the charges against Judge 
Dillon. 

The Nation, however, in its number of August 23, returns to the matter 
and reiterates its charges, with the statement that ‘‘a further consideration 
of the facts has convinced us that we were right and that the case is even 
darker than we originally supposed.’’ The Nation then proceeds to contradict 
certain of the statements in Judge Dillon’s letter, professing to base its con- 
tradictions upon the record itself and upon letters of Mr. Grant, the above- 
named counsel for the trustee. 
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This renewal of the charges has led to one or two more letters from the 
friends of Judge Dillon, and to the statement from our contemporary, the 
Central Law Journal, that the facts which the Nation ‘‘ professed to furnish 
from the record,’’ are ‘*some of them deliberate falsehoods, and others half- 
truths ingeniously distorted so as to deceive and injure.”’ 

We understand that Mr. Ashurst, out of the prominent counsel in the case, 
did not sign the card above referred to from the Jowa State Register, and 
further that Cate (said in the letters of Judge Dillon’s friends to be the 
disappointed litigant, whose disappointment is at the bottom of all this matter) 
has been summoned by the Iowa Bar to present his charges in form. 

There, as far as we know, the matter rests; but there it should not be 
allowed to rest. For ourselves, judging of the case as it is presented, we are 
glad to say, that, in our opinion, the charges are not sustained. Made as they 
have been made, they are exceedingly difficult for a judge to answer, but we 
think they have been answered. 

Believing this as we do, we none the less hope that the case will be thor- 
oughly investigated. Such charges, the gravest that can be made, put forth 
and repeated by a journal like the Nation, should be tried, not in the anony- 
mous and cowardly manner called ‘trial by newspaper,’’ but by the House of 
Representatives, the only tribunal whose decision can establish conclusively 
their falsity, to the end that Judge Dillon’s well-earned reputation, which 
belongs to his country hardly less than to himself, may be cleared from every 
suspicion, and that the authors of these slanders, if such they shall be proved 
to be, may be punished, as they deserve to be punished, who maliciously or 
carelessly attack the reputation of an upright judge, We are glad to believe 
that such an investigation will be had, and, in the interest alike of the accuser 
and the accused, as well as of the public, we hope it may be searching and 
conclusive. 

NEW YORK. 

SrenoGrapny. — The value of stenography in taking depositions, espe- 
cially in cases where it is desirable to overhaul a fraudulent bankrupt or an 
unwilling witness, is getting to be so well understood, that the old long-hand 
method is going rapidly out of use. The following interesting decision of 
Mr. District Judge Blatchford, which we find in the New York World, indi- 
cates a sensible disposition on the part of the courts to mould the law accord- 
ing to the march of improvement: ‘“‘ At an examination before Register 
Ketchum, in the matter of the bankruptcy of Daniel Frey, Isidor Frey, and 
Jacob L. Haas, counsel for the assignee proceeded to take down the examina- 
tion by a stenographer, whereupon counsel for the bankrupts objected to the 
proceeding, unless counsel for the assignee would supply him with a copy 
gratis, on the ground that the register is obliged to have the depositions taken 
in common writing, so that counsel might see clearly the questions and an- 
swers in order to conduct a cross-examination. The register overruled the 
objection, holding that the art of swift writing was too valuable to be parted 
with, and that the question presented was substantially whether any party 
may, at his will, forbid stenography upon the trial, and compel common 
writing. Counsel for the bankrupts objected to the decision of the register, 
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and the question was certified to the United States District Court. Judge 
Blatchford concurred in the opinion of the register.”’ — Central Law Journal. 


NORTH CAROLINA. 


Feperat AND Strate Courts.—ConFLict OF JURISDICTION. — State 
v. Hoskins. — The facts out of which this case arose, were, as they are set out 
in the opinion of a majority of the Court, that the defendant, appointed by 
the United States to collect United States taxes in North Carolina, while en- 
gaged in the execution of his office, and by color thereof, committed what, but 
for his office, would have been an assault and battery and a breach of the law 
of the State. Indicted for his act in the Superior Court of the State, he filed 
his petition in the Circuit Court of the United States to have the case removed 
to the United States court, and that court made an order for its removal. 
The judge of the State court obeyed the order, directed the case to be re- 
moved, and the plaintiff appealed to the Supreme Court of the State. It is 
provided by act of Congress (U.S. Rev. Stats. § 643), that ‘‘ when any civil 
suit or criminal prosecution is commenced in any court of a State, against any 
officer appointed under any revenue law of the United States, . . . on account 
of any act done under color of his office or of any such law, . . . the said suit 
or prosecution may, at any time before the trial or final hearing thereof, be 
removed for trial into the Circuit Court next to be holden in the district where 
the same is pending, upon the petition of such defendant to said Circuit Court, 
and in the following manner,’ &. The question was, whether this act was 
constitutional. 

The Court, (Ropman, J., dissenting), after reviewing the history and 
growth of the act in question, on the authority of Martin vy. Hunter, 1 Wheat. 
335; Cohens v. Virginia, 6 Ib. 264; and The Mayor vy. Cooper, 6 Wallace, 247, 
held, that the act was constitutional, and that the order made by the Court 
below was proper. Ropman, J., said:1— 


“The only question is, Had Congress the constitutional power to pass the act? 
I think it had not. 

“Tt is conceded, I think, and I will assume it, that the Circuit Courts of the 
United States have no original jurisdiction of an indictment for a crime which is such 
merely by the common law, and has never been made a crime by any act of Con- 
gress. The indictment in this case, which is for an assault and battery by one citi- 
zen of North Carolina upon another citizen of the State, within a county of the State, 
could not have been found in the Circuit Court. 

“A jurisdiction acquired by the removal of an action from a State court, I think, 
is original jurisdiction, according to the legal as well as the ordinary meaning of the 
term. Before there can be an appeal, some decision of fact, or law, or both, must 
have been made, which it is the object of the appeal to revise. In the present case, 
there has been no decision (except an interlocutory one), and there can be no appeal, 
except in some new and forced sense of the word. 

“Tt is an established rule that technical terms must be interpreted in the sense 
which they bear by the usage of the profession. If we abandon this rule, then we 


1 We are indebted to Walter Clark, Esq., of Raleigh, N. C., for a copy of Judge 
Rodman’s opinion. 
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may give them any meaning that we please, and for any reason, or by caprice. When 
Judge Marshall classed the jurisdiction, acquired by removal, as appellate, he did so 
merely arguendo. The classification formed no part of the decision, and its accuracy 
in this respect was not ry to support it. Whatever so great a judge says, 
even if it be without much consideration, deserves respect, but it is not authority, in 
the proper sense of that term, to which the courts must submit their reason. 

“The United States, and the several States, may be regarded as, in some re- 
spects, foreign to, and independent of, each other. Each has its sphere of action in 
which it is sovereign. The Constitution, in giving power to the Federal courts, gave, 
or authorized Congress to give, to them all such jurisdiction as was necessary to 
preserve the independence and sovereignty of the United States, in all cases within 
the sphere of its duties; but it left to the State courts the jurisdiction to administer 
the domestic laws of the State among its own citizens. Of a crime against the 
United States, the Federal courts alone have jurisdiction; of a crime against the 
State, the courts of the State alone have original jurisdiction; and, if in the course 
of the trial, some Federal element appears, the case may be decided, on appeal, by 
the Supreme Court of the United States, in order that the sovereignty of the United 
States may be guarded, and a uniform construction given to its laws. It would 
break in upon this harmonious arrangement of powers, whereby no clashing can 
occur, if it were held, that the State courts could not try breaches of the peace 
within the borders of the State, between its own citizens, whenever the party accused 
was an officer in the revenue service of the United States, and claimed that the act 
had been done in the discharge of his official duty. If such be the law, and the 
States have lost the last remnant of sovereignty, they cannot preserve order within 
their territories. A class is created that defies their laws, is independent of their 
jurisdiction, and relies for immunity upon a government which has no duty, and no 
interest, to preserve the peace of the State, and, in my opinion, no power under the 
Constitution to do so through the original jurisdiction of its courts, or except in cases 
of which this is confessedly not one. 

“The Circuit Courts can have no jurisdiction in a case which they cannot deter- 
mine. They cannot try the accused in this case, because he is not charged with any 
offence against the government, whose laws on/y they administer. They cannot pun- 
ish, if they should convict him, because Congress has subscribed no punishment, and 
the court can inflict none at common law. Nor can any act of Congress remedy 
these defects of power. If Congress could, and should, make every crime at com- 
mon law a crime against the United States, still they would remain crimes against 
the States, which the State courts would try and punish. The States must have 
jurisdiction to try offences against their laws, or they cease to be States. It is a 
power necessarily inherent in a State. It alone makes a State. 

“Tt is said that the Federal courts must have the sole power of trying its revenue 
officers for assaults and other offences committed by them by color of their office, 
and of determining their criminality, as otherwise it could not collect its internal 
revenue. The jurisdiction of the Federal courts in such cases is thus argued to be 
a necessary and proper incident to the power to collect taxes. If it were true that 
the United States could not collect internal taxes without this jurisdiction in the 
Federal courts, it would follow that Congress could constitutionally give it, for the 
power of Congress to lay and collect taxes is undoubted. These apprehensions 
spring from an excessive sensibility. I admire the generous emotion, but I believe 
the apprehensions are groundless. I think that the United States with its unlimited 
irregular army of revenue collectors, detectives, and marshals, with all their assist- 
ants and deputies, backed in case of need by the regular army, can collect its taxes, 


| 


188 SUMMARY OF EVENTS. 


and still leave to the State courts the jurisdiction to try one of these officers for q 
crime against a State, committed within the borders of the State, and which is g 
crime against no other sovereignty but that of the State. The State of North Caro. 
lina collects its revenues, which are all from direct taxation, by ninety-four sheriffs, 
without violence, without oppression, and without complaint. 

“If the officer acted in what he did within the scope of his duty, it would be g 
defence in the State court. And if it be possible that juries might, from prejudice, 
sometimes fail to give due weight to the evidence in his behalf, the judges of the 
State, whom we must assume to be equal in integrity and impartiality to the Federal 
Judges, may certainly be trusted to set aside all convictions against the weight of 
evidence. And if we may suppose it possible that any Judge should so fail in his 
duty, from prejudice or partiality, this court would probably have the power, and 
certainly the inclination, to give relief (11 Bush [Ky.] 495). If the highest State 
court, when the case is brought before it, shall err in any matter of law, it is admit- 
ted that the error could be corrected on appeal to the Supreme Court of the United 
States. 

“On the other hand, if the power of withdrawing an indictment against a reve- 
nue officer from the State courts shall be sustained, immunity will practically be 
secured for all these officers for all offences. Conceding, as I do, that the judges and 
officers of the Circuit Court may be expected to discharge their duties with fidelity, 
yet when an offence committed in a distant part of the State is removed for trial to 
Raleigh or Greensboro’, in the great majority of cases, the prosecutor and the wit 
nesses will be unable to attend, and a verdict of acquittal will be the necessary re- 
sult. . . . To deprive the State courts of the power of punishing such offences would 
result in breeding a band of marauders under color of law, forming a class with pe- 
culiar and odious privileges, whose existence would be as incompatible with the 
honor and welfare of the United States, as with the dignity of the States, and their 
power to preserve peace and order within their limits. These considerations far out 
weigh any increased facilities in the collection of taxes, which might be gained by 
depriving the States of this jurisdiction. 

“ Fortunately, this question is of an interest and importance not confined to any 
section. Taxes are collected in all the States, and it may be supposed that the man- 
ners and methods of proceeding of the inferior officers of internal revenue are of the 
same polite and agreeable character all over the world. The same question must 
arise, sooner or later, in every State, and every State has the same interest in the 
decision of this case that North Carolina has. 

“In my opinion, the order of the Superior Court for the removal of this action 
to the Circuit Court of the United States should be reversed, and the Superior 
Court directed to try the prisoner.” 


PENNSYLVANIA. 


Necortrasitity or Nore. A decision which has been much discussed 
was lately rendered by the Supreme Court in Woods v. North et al. The 
action was brought by the plaintiffs, the holders, against the defendant, the 
indorser, of a note in the following form: — 


* $377.00. Hountinepon, Pa., May 5, 1875. 
“Sixty days after date I promise to pay to the order of W. H. Woods, at the 
Union Bank of Huntingdon, three hundred and seventy-seven dollars, and five per 
cent collection fee if not paid when due, without defalcation. Value received. 
“ SamuEL STEFFEY.” 
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The defence objected that the insertion of the clause providing for the 
payment of five per cent collection fee, in case of non-payment of the note at 
maturity, rendered the note not negotiable, and that, therefore, the action 
could not be maintained against the indorser. This view was sustained, the 
court (Suarswoop, J.) saying: — 

“Tt is a necessary quality of negotiable paper that it should be simple, certain, 
unconditional, and not subject to any contingency. It would be a mere affectation 
of learning to cite the elementary treatises and the decided cases which have estab- 
lished this principle. It is very important to the commercial community that it should 
be maintained in all its rigor. Applying it to the note sued upon in this case, we 
are of opinion that it violates the rule. If it had been made payable at sixty days 
with five per cent, it would have been objectionable, as usurious on its face. It 
would not, however, on that account have invalidated the note or destroyed its 
negotiability. A negotiable note may be made payable with interest from its date; 
and, if more than lawful interest is stipulated for, it does not, in Pennsylvania, make 
the contract void, but only the usury. Hence, such a note is sufficiently certain. It 
is payable at maturity with lawful interest. But, in the paper now in question, 
there enters, as to the amount, an undoubted element of uncertainty. It is a mis- 
take to suppose that, if the note was unpaid at maturity, the five per cent would be 
payable to the holder by the parties. It must go into the hands of an attorney for 
collection. It is not a sum necessarily payable. The phrase ‘collection fee’ neces- 
sarily implies this. Not only so, but this amount of percentage cannot be arbitrarily 
determined by the parties. It must be only what would bear ble comy 
tion to an attorney for collection. This, in reason and the usage of the legal profes- 
sion, depends upon the amount of the note. Five per cent would probably be 
considered by a jury as a reasonable compensation upon the collection of a note of 
$377. But if it were $3,000, they would probably think otherwise, and certainly so 
if it were $80,000. How, then, can this note be said to be certain as to its amount, 
or that amount unaffected by any contingency? Interest and costs of protest after 
non-payment at maturity are necessary legal incidents of the contract, and the inser- 
tion of them in the body of the note would not alter its negotiability. Neither does a 
clause waiving exemption; for that in no way touches the implicity and certainty of 
the paper. But a collateral agreement, as here, depending, too, as it does, upon its 
reasonableness, to be determined by the verdict of a jury, is entirely different. It 
may be well characterized, like an agreement to confess a judgment was by Chief 
Justice Gibson, as ‘ luggage,’ which negotiable paper, riding, as it does, on the wings 
of the wind, is not a courier able to carry. If this collateral agreement may be in- 
troduced with impunity, what may not be? It is the first step in the wrong direction 
which costs. These instruments may come to be lumbered up with all sorts of 
stipulations, and all sorts of difficulties, contention, and litigation result. It is the 
best rule, obsta principits.” 


The decision is said to be very far-reaching in its consequences, notes in 
the form of the one above set out being held in vast amount throughout the 
State by banks and other lenders of money. A contrary, but, as we think, 
an erroneous, conclusion, on a similar state of facts was reached by the 
Supreme Court of Kansas, in Seaton v. Scoville. See ‘*‘ KANSAS,” ante. 


RHODE ISLAND. 


Duty mmposep BY MunicrpAL OrpINANCE. — Rigut or Action. — An 
‘interesting question was discussed in Heeney v. Sprague, recently decided by 
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the Supreme Court. The plaintiff had sustained severe injuries from a fall, 
caused by the omission of the defendant to remove the snow on the sidewalk 
in front of her premises, in Providence. A city ordinance requires the re. 
moval of snow from the sidewalks, and a penalty is provided for non-compli- 
ance. The plaintiff had a verdict in the court below; and, on motion to arrest 
judgment, the Supreme Court (DurFEE, C. J.) said: — 


“The plaintiffs base their right to maintain this action on the authority of cases 
which, they claim, hold that where a person is required by statute to do an act and 
neglects to do it, any person specially injured by the neglect is entitled to recover 
his damages in an action on the case, if no other remedy is given, and that, too, even 
when the statute imposes a penalty for its violation. Couch v. Steel, 3 El. & B. 402, 
411; General Steam Navigation Co. vy. Morrison, 18 C. B. (x. 8.) 581, 594; Caswell y, 
Worth, 5 El. & B. 849; Atkinson v. Ne tle § Gateshead Water Works Co., L. R. 
6 Exch. 404; Aldrich v. Howard, 7 R. 1.199. It has been doubted, however, whether 
the cases go so far as is claimed. This doubt is expressed in Flynn v. Canton Co. of 
Baltimore, 40 Md. 312; and in that case the attempt is made to confine the liability to 
cases in which the neglected duty is prescribed for the benefit of particular persons, 
or of a particular class of persons, or in consideration of some emolument or privilege 
conferred, or provision made for its performance, and to show that it does not extend 
to a duty imposed without consideration, and for the benefit of the public at large; 
the only liability for the neglect of such a duty being the penalty prescribed. And 
this view is supported by strong, if not irrefragable, authority. Hickok v. Trustees of 
Plattshurg, 16 N. Y., note on p. 161; Eastman v. Meredith, 36 N. H. 284; Bigelow v. 
Inhabitants of Randolph, 14 Gray, 541; Aldrich v. Tripp, Index C. 14. But even 
supposing the liability is not subject to any such qualification, then, inasmuch as 
the neglected duty was not enjoined by statute, but by a municipal ordinance, the 
question arises, whether, in this respect, an ordinance is as effectual as a statute. 
There are many things forbidden by ordinance which are nuisances or torts, and 
actionable, as such, at common law. The question does not relate to them. The 
defendant has not done any thing injurious to others which she was forbidden to do; 
she has simply left undone something beneficial to others which she was required to 
do under a penalty in case of default. The thing required was not obligatory upon her 
at common law. It was a duty newly created by ordinance, which, but for the ordi- 
nance, she might have omitted with entire impunity. The question is, whether a 
person neglecting such a duty is subject not only to the penalty prescribed, but 
also to a civil action in favor of any person specially injured by the neglect. If the 
liability exists, it is quite a formidable one. A fall on the ice is often serious in its 
consequences. The damages resulting from it may amount to thousands of dollars. 
And, under the ordinance, the liability, if it exists, may be visited upon either the 
owner or the occupant of the abutting premises, or upon any person having the care 
of them. And, further, if the liability exists under the ordinance in question, it 
exists, pari ratione, under every ordinance prescribing a similar duty. To hold that 
it exists is, therefore, to recognize, outside the legislature, a legislative power as 
between individuals which, though indirectly exercised, is nevertheless in a high 
degree delicate and important. This we ought not to do, unless, upon principle or 
precedent, our duty to do it is clear ; for we do not suppose that the creation of new 
civil liabilities between individuals was any part of the object for which the power 
to enact ordinances was granted. 

“In some of the cases the origin of the liability upon a statutory duty is ascribed 
to the statute of Westminster, 2, cap. 50; 2 Inst. 485-6. See Couch v. Steel, 3 El. & 
B. 402, 411; Aldrich v. Howard, 7 R: I. 199, 214. That chapter, however, relates 
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only to statutes ; it does not extend to municipal ordinances. But even if the liabil- 
ity has its origin in the common law, we do not find that it has ever been held to 
extend to a neglect of duty enjoined simply by a municipal ordinance ; and we think 
there are reasons, apparent from what we have already said, why it should not ex- 
tend to it. The power to enact ordinances is granted for particular local purposes. 
It includes, or is coupled with, a power to prescribe limited punishments by fine, 
penalty, or imprisonment, for disobedience. No power is given to annex any civil 
liability. The power, being delegated, should be strictly construed. It would seem, 
therefore, that the mere neglect of a duty prescribed in the exercise of such a power 
should not be held to create, as a legal consequence, a liability which, within the 
power, could not be directly imposed. 

“The plaintiffs, in support of the action, refer to Jones v. Firemen’s Fund Insur- 
ance Co., 2 Daly, 307, and Bell v. Quinn, 2 Sandf. 146. Neither of these cases is like 
the case at bar. The first was an action upon a policy of insurance containing a 
provision that the policy should be void whenever any article should be kept in 
greater quantities than the law allowed, or in a manner different from that prescribed 
by law, unless provided for in the policy. The plaintiff, who was insured, kept a 
kind of fireworks, called ‘ colored lights,’ contrary to a city ordinance. The court 
decided that city ordinances within the city limits have all the force and effect of 
law, and that the plaintiff, therefore, could not recover. Here, the only question was, 
whether a city ordinance was a law in the sense in which the word was used in the 
policy. The court, in deciding that it was, expressed itself broadly ; but its lan- 
guage, in so far as it covered more than the point decided, was obiter dictum. The 
ease of Bell v. Quinn, 2 Sandf. 146, involved the effect, not of a city ordinance, but 
of a city charter. The action was upon a contract entered into in violation of the 
charter, not for damages resulting from its non-observance. The court said: ‘ We 
will not say what the consequence would be if the prohibition were found in an 
ordinance of the corporation instead of the statute law. 2 Sandf. 151.’ And see 
Ex parte Dyster, in the matter of Moline, 1 Meriv. 155; also in 2 Rose, 349; Kemble et 
al, y. Atkins et al., 1 Holt’s N. P. 427, and note ; 7 Taunt. 260. The defendant, on 
the other hand, has referred us to three cases: Vandyke v. City of Cincinnati et al., 
1 Disney, 532; Kirby v. Boylston Market Asso., 14 Gray, 249; Flynn v. Canton Co. of 
Baltimore, 40 Md. 312. These cases are all in point, for they are exactly like the 
case at bar. It was held, in each of them, that the only liability of the delinquent, 
under the ordinance, was to pay the penalty prescribed by it, and that the action 
could not be maintained. These decisions, in the absence of any case to the con- 
trary, are entitled to our respect as authority, and for the reasons above indicated 
we agree with them. See Brown, Adm’r, v. Buffalo & State Line R. R. Co., 22 N. Y. 
191; Administrator of Chambers v. Ohio Life & Trust Co., 1 Disney, 327, 336. 

“ The defendant’s motion in arrest of judgment is sustained.” 


Atkinson v. The Newcastle and Gateshead Waterworks Co., L. R. 6 Exch. 404, 
one of the cases relied on by the plaintiff, has recently been reversed on appeal 
(xxxvi. L. T.; nN. s. 761). In that case, it appeared that by the Waterworks 
Clauses Act, 1847, § 42, the undertakers were bound to keep their pipes charged 
with water at a specified pressure, and allow all persons to use such water 
to extinguish fire,—a penalty being prescribed for neglect of this duty; 
that plaintiff’s premises caught fire, and, owing to the pressure in defendants’ 
pipe being insufficient, the fire could not be extinguished, and the premises 
were burnt. It was held, reversing the judgment of the Court of Exchequer, 
that the only remedy was the penalty imposed by the statute, and that no 
action would lie. 
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The court, in its opinion in the last-named case, also seriously question 
another of the plaintiff’s authorities. Couch v. Steel, 3 E. & B. 402. Lord 
Carrns said of it: — 


“That was a case of some peculiarity. The plaintiff, who was a seaman, and 
had served on board the defendant’s vessel, sued the defendant for not providing a 
proper supply of medicines for the voyage, which he was bound to do by 7 & 8 Vict. 
c. 112, § 18,in consequence of which the plaintiff suffered from illness. In the 
declaration, no claim was made on the Act of Parliament, but it was produced on 
the argument, and relied on in support of the plaintiff's case. With regard to that 
case and that Act of Parliament, if the decision were before us for review, I should 
desire further time for consideration. I must venture, with the greatest respect for 
the learned judges who took part in the decision, to express a doubt whether the 
authorities referred to by Lord Campbell in giving judgment justified the broad 
expressions which were used. It is not necessary to go through all the authorities 
which are there referred to, and which will be found collected in 3 E. & B., at p. 
411; but it appears to me to be questionable whether they justify the broad general 
statement, that wherever there is a statutory duty imposed, and any person is injured 
by the non-performance of that duty, an action can be maintained. It must depend 
on the particular statute, and where it is like a private legislative bargain, into 
which the undertakers of the works have entered, it differs from the case where a 
general public duty is imposed.” 

Cocxsury, C. J., added: — 


“Tf it were necessary to decide on the general principle as laid down in Couch v. 
Steel, 1 concur with the Lord Chancellor that I should wish to take time to consider 
before acting on it. I think that case is open to very grave doubts.” 


TEXAS. 


CrimInAL MarriaGE. — We take from the Central Law Journal the fol- 
lowing account of two or three decisions lately made on questions arising 
under statutes prohibiting the intermarriage of whites and blacks. Feb. 12, 
1858, the Legislature of Texas passed the following law: — 


“Tf any white person shall, within this State, knowingly marry a negro, or a 
person of mixed blood, descended from negro ancestry to the third generation 
inclusive, though one ancestor of each generation may have been a white person, 
or having so married in or out of this State, shall continue within this State to 
cohabit with such negro, or such descendant of a negro, he or she shall be punished 
by confinement in the penitentiary not less than two, nor more than five years.” 
Paschal’s Dig. 2016. 


Under this statute one Webb was indicted. The case coming on for trial 
(District Court of First Judicial District), motion was made to quash the 
indictment. The court held the statute repealed by implication. Prpiao, J., 
said: — 


“ The law in question was simply one of a system, brought into existence by the 
institution of slavery and designed for its support, and which, like all other laws 
on the subject, disappeared along with that institution.” 

This decision has provoked much discussion, and the directly contrary 
opinion has been held in certain other of the judicial districts of the State. 
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The same question, however, arose before Judge Duvat (U. S. District. 
Court at Austin), in Ez parte Brown, on habeas corpus. The court said: — 


“So far as Ihave been able to discover, there has been no law passed by the 
State of Texas since the abolition of slavery prohibiting marriage between the white 
and black races. The only question, therefore, presented before me is, whether this 
act of 1858 is now in force and operative? My conclusion is that it is not, for the 
following reasons, among others: Because it was passed in the interest and protec- 
tion of slavery, before that institution had been abolished, and when the negro was 
not a citizen of the United States, and because it fixes a penalty upon the white 
person alone. It is a prohibition based solely upon color, and operating on the white 
race alone. To say that this statute is now in force would be, as it seems to me, to 
disregard the effect of the fourteenth and fifteenth amendments of the Constitution 
of the United States, and the first section of the civil rights bill. I think it infringes 
upon both. It is unfair and unequal in its operation, because it would visit a heavy 
penalty upon a white citizen, and none whatever upon a colored citizen, for doing a 
certain act. Marriage between the two races is wholly abhorrent to my sense of 
fitness and propriety, and I presume it would be no violation of the Constitution 
and laws of the United States —inasmuch as marriage is but a civil contract, to be 
regulated by the laws of the several States— were the State of Texas now to pass 
alaw forbidding such marriages, under penalties extending to both races alike. 
But until this is done I think the matter must be considered as one of taste merely, 
and left for its control to the potent influence of public opinion.” 


In Georgia, again, the question arose, under a somewhat different statute, 
before Judge Erskine (U. S. District Court) in Ex parte Hobbs, 1 Woods 
C. C. 587. By section 1707 of the Georgia Code, it is provided, that ‘‘ the 
marriage relation between white persons and persons of African descent is 
for ever prohibited, and such marriages shall be null and void.’’ This enact- 
ment, which was in force when the Constitution of 1868 was adopted, has 
been held (Scott v. State, 39 Ga. 321) not to be repealed by the provision of 
the Constitution, that ‘‘ the social status of the citizen shall never be the sub- 
ject of legislation ’’ (Art. xi.§ 1). Accepting this as a binding interpretation 
of the State Constitution and statute, the learned judge said, on the question 
whether the statute above quoted was not in conflict with the fourteenth 
amendment and the civil rights law: — 


“T have given the matters involved in this suit careful consideration, and I am 
of opinion that neither Congress, in framing the fourteenth amendment, nor the 
people, when they ratified it, contemplated that questions of this nature were com- 
prehended within the terms ‘ privileges and immunities’ as employed in that instru- 
ment. The marriage relation, which is a civil institution, has hitherto been regu- 
lated and controlled by each State within its own territorial limits, and I cannot 
think it was intended to be restrained by the amendment, so long as the State mar- 
riage relations do not deny to the citizen the equal protection of the laws. Nor doI 
think that the State law operates unequally ; the marriage relation between whites 
and colored cannot exist under the statutes of this State — it is null and void, as to 
both. And the punishment or penalty adjudged to the colored citizen found guilty 
of fornication is like that, and none other, which is inflicted on the white citizen, the 
co-offender. In my judgment, neither section 1707, which inhibits marriage between 

-a white person and a person of African descent, nor sections 4245 and 4487, which 
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provide for the punishment of colored and white persons who are found guilty of 
the crime of fornication, fall within the influence of the provisions contained in the 
fourteenth amendment or the civil rights bill.” 


ENGLAND. 


StoppaGE Transitvu.— TRANSFER OF BiLt or Lapine. — Past 
ConsipERATION. A point of great interest to commercial lawyers was de- 
cided by the Court of Appeal in Leask v. Scott, 36 L. T. R. x. s. 784. In the 
Court below, Freip J. on the authority of Rodger vy. Comptoir d’ Escompte de 
Paris, L. R. 2 P. C. 393, directed judgment to be entered for the defendant. 
The plaintiff appealed. The facts sufficiently appear in the opinion, which is 
as follows (BRAMWELL, L. J.): — 


“The defendant has stopped in transitu the goods the subject of this proceeding. 
He has done so effectually and rightfully, unless the plaintiff has obtained a title to 
them which cannot be defeated by such a stoppage. Whether he has is the ques- 
tion. The facts are few, and as follows: Geen & Co., the consignees of the goods, 
were indebted to the plaintiff. On Saturday, 30th December, they applied to the 
plaintiff for a further advance, which he agreed to make on being first covered. 
Geen & Co. promised to give him cover, not naming any thing in particular, and the 
plaintiff advanced them a further sum of 2,000/., the plaintiff being content with their 
promise. On the following Tuesday the bill of lading of the goods in question, con- 
signed by the defendant to Geen & Co., came to the possession of the latter, who, on 
the following day, Wednesday, deposited it and other property with the plaintiff, in 
fulfilment of their promise to cover him. No question turns on the quantity of prop- 
erty so handed over, nor in any way as to the validity of the transfer; for the jury 
on this have found entirely in favor of the plaintiff, This being so, the plaintiff con- 
tended that he was a bona fide holder of the bill of lading for valuable consideration 
by transfer from the former lawful holder, and proprietor thereof, and of the goods 
mentioned in it. This was not denied by the defendant. His contention was that, 
though the plaintiff was such holder effectually as against Geen & Co., and their 
assignees if they had become bankrupt, or any one claiming through or against 
them except him, the defendant, yet he, the defendant, had not lost his right to stop 
in transitu; that the right of stoppage in transitu is available and is effectual against 
every one except against the assignees of a bill of lading for valuable consideration, 
and against them unless that valuable consideration has been got by means of the 
bill of lading; that, if the consideration was past, it was not such a consideration, 
and the title gained by it was not such a title, as would defeat the equitable right of 
stoppage in transitu; that such right was only defeated where there was a transfer 
for present consideration; that it was so in such a case, because the consignor or 
stopper in transitu had, by parting with the bill of lading, enabled the consignee to 
get valuable consideration by means of it; and so had indirectly caused the giving 
of the consideration by the assignee of the bill of lading; but that that was not so 
where the consideration was past. There the giver of the valuable consideration 
was not prejudiced by means of the bill of lading, and consequently there was no 
reason why the equitable right of stoppage in transitu should be lost. It was first 
argued for the defendant that the equitable right of the consignor should prevail 
against the equitable right of the transferee of the bill of lading. But on its being 
pointed out that the title of the transferee was legal, the argument was changed to 
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what is above mentioned ; viz., that the equitable right of stoppage prevailed against 
a legal title acquired by receiving the bill of lading for a consideration, no part of 
which was caused to be given by the bill of lading. The distinction between the 
two propositions is material. In support of this argument, Rodger v. The Comptoir 
d’Escompte de Paris (ubi sup.) was cited. We think that case justifies the argument, 
and is in point. There may be differences in the facts of the two cases, but the ratio 
decidendi was clearly founded on the principle which is advanced for the defendant 
in the present case. We are not bound by its authority, but need hardly say that 
we should treat any decision of the Privy Council with the greatest respect, and 
rejoice if we could agree with it. But we cannot. There is not a trace of any such 
distinction between cases of past and present consideration to be found in the books. 
It is true there is no decision the other way. But wherever the rule is laid down, it 
is laid down without qualification ; viz., that a transfer of a bill of lading for valuable 
consideration to a bona fide transferee defeats the right of stoppage in transitu. It is 
true, no doubt, that opinions must be taken secundum subjectam materiam, but it is 
strange that no judge, no counsel, no writer, ever guarded himself against appearing 
to lay down the rule too widely, by mentioning this qualification if he thought it 
existed. We cannot help saying then, that not only is the case a novelty, but it is 
anovelty opposed to what may be called the silent authority of all previous judges 
and writers who have dealt with the subject. More than that, in Vertue v. Jewell (4 
Camp. 81), where Lord Ellenborough goes out of his way to say that the plaintiff 
was not a transferee for valuable consideration so as to defeat the right of stoppage, 
he puts it, not on the ground that the consideration was past, as was the fact, but on 
the ground that the transferees had notice of the transferor’s insolvency. Further, it 
is noticeable, that this point does not seem to have been mentioned in Rodger v. Compt- 
oir d’Escompte till the reply. The cases cited in the argument at the opening of 
counsel in that case seem directed to the question of bona fides. Still further, with 
all respect be it said, the reason given in the judgment is not satisfactory It is said, 
‘The general rule so clearly stated and explained by Lord St. Leonards in the case 
of Mangles v. Dixon} is, that the assignee of any security stands in the same position 
as the assignor, as to the equities arising upon it.’ No doubt. But that rule does 
not apply here. Lord St. Leonards said that in reference to a case where the title 
was to a chose in action, an equitable title only, or, dropping such an expression, a right 
against a person liable on a contract ; and he held that the assignee of that right was 
in the same situation as the assignor. Here the plaintiff’s title is, as it was in 
Rodger v. The Comptoir d’Escompte, a title to property in ownership, and, to use the old 
expression, a legal right. If, besides dealing with the authorities, we look at the 
reason of the thing, we are led, with deference, to the same conclusion. All the 
arguments used by Mr. Justice Buller in Lickbarrow vy. Mason apply to such a case as 
the one before us. Practically, such a past consideration as is now under discussion, 
has always a present operation; for it stays the hand of the creditor. If the plain- 
tiff had agreed, on the day the bill of lading was handed to him, to give a week’s 
time, there would have been a present consideration. Is it necessary there should be 
a formal agreement in lieu of that which, whether it would support legal proceedings 
as was contended by the defendant, or not, was, no doubt, such an understanding, that 
if the plaintiff had taken proceedings against the defendant, the day after he had 
Teceived the security, he would have committed a breach of faith? If, in this case, 
the plaintiff had bought the goods out and out, and paid part of his debt with the 
price, the consideration would have sufficed if the transaction was not colorable. If 
the plaintiff had said, ‘I cannot take this bill of lading safely, as the consideration 


° 1 3 H. of L. Cas. 702. 


196 SUMMARY OF EVENTS. 


would be past, —do it with the broker next door and give me his cheque,’ that would 
have been valid. Is it then desirable to introduce such niceties into commercial} 
law? Moreover there really always is a present consideration. It is not necessary 
to consider whether specific performance would be decreed as to this document, which 
was not specified to the plaintiff; but the case of Alliance Bank v. Broom! shows 
that a general performance would be decreed; and certainly an action would lie for 
not covering. Therefore the assignor for such a consideration as this always gets the 
benefit of performing his contract, and so saving himself from a cause of action. . If 
Geen & Co., in this particular case, had said that this bill of lading was coming for- 
ward, and that they would hand it to the plaintiff, then value would have been ob- 
tained by means of the bill of lading; so, also, if they had said generally that they 
had securities coming forward and would deposit them; and what is the difference 
between a promise with such a statement and a promise without it? In the analo- 
gous cases of goods obtained under a fraudulent contract, where the vendor loses his 
title if there is a transfer for value, there is no case to show that a past value is not 
sufficient. On these grounds, we are unable to concur in the opinion of the Judicial 
Committee in Rodger v. The Comptoir d’Escompte, nor with the argument for the de- 
fendant. As to the judgment of Field, J., it is enough to say that it proceeds wholly 
on that case, and in deference to it. We are of opinion that judgment should be 
reversed, and ours given for the plaintiff.” 


Lorp Justice Metusu. The Right Honorable Sir George Mellish, Lord 
Justice of Appeal, died June 15, in his sixty-third year. The deceased judge, 
who was educated at Eton and Oxford, was called to the bar in 1848. His 
health compelled him, on several occasions, to decline a puisne judgeship; but, 


in 1870, on the death of Sir George Giffard, he was selected for the office of 
Lord Justice of Appeal. The Law Times pays him this high praise: — 


“The late Lord Justice Mellish belonged to a race of lawyers which, for the time 
being, is almost extinct. The prodigious growth of our case law renders it more and 
more difficult to acquire a mastery of legal principles, and to apply those principles 
supported by the sanction of authority. The consequence is that the possession of 
what is recognized as legal learning is rare, both on the bench and at the bar. There 
are two eminent living instances of judges possessing this learning; namely, Lord 
Blackburn and Sir George Jessel. Two other judges of the same type have recently 
died ; namely, the late Lord Justice Mellish and Mr. Justice Willes. No one prac- 
tises now before the Master of the Rolls, no one ever did practise before Mr. Justice 
Blackburn, when sitting as a judge in the Court of Queen’s Bench, without knowing 
the judge to be thoroughly at home in every department of jurisprudence. The 
same remark applies to Lord Justice Mellish and to Mr. Justice Willes —to the 
latter in perhaps a less degree, as he was pre-eminently a mercantile and black-letter 
lawyer. The Lord Justice possessed really remarkable powers: his perception was 
marvellous; and the rapidity with which he laid bare the fallacies of an argument, 
and put his finger upon:the weak parts of a case, was often startling. The writer 
has a vivid recollection of a case which was carried to the Court of Appeal, and 
which was open to several objections. The case had scarcely been stated when 
Lord Justice Mellish levelled against it, not one or two of those objections, but every 
one of them, as if he had been carefully prepared by counsel for the respondent. 
This was one instance out of a legion. In the present day, when the work for the 
bench to do is heavy and important, this faculty of quick perception, combined with 
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accurate knowledge, is of inestimable value. It curtails arguments, prevents the 
conversation which too frequently goes on between judges who wish to be informed 
and counsel at the bar, and discourages appeals beyond the court in which it is 
found. The loss, therefore, of such a judge as Lord Justice Mellish cannot be over- 
rated. It is no reflection upon the bench and the bar to say that there is ng judge 
or barrister who can adequately fill his place.” 


Court or AppEAL. The vacancy caused by the death of Lord Justice 
Mellish has been filled by the appointment of Mr. Henry Cotton, Q. C. Mr. 
Cotton was born in 1821, and was graduated at Oxford. He was called to 
the bar in 1846, and became an equity draftsman and conveyancer. In 1866 
he became a Queen’s Counsel. 


Common EMPLOYMENT. —INJuRY TO A SERVANT BY HIS FELLOW. — 
The attention of Parliament has been much occupied with the law relating to 
the liability of a master for injury sustained by one servant through the negli- 
gence of another servant. At the last session, the House of Commons ap- 
pointed a committee to inquire ‘‘ whether it may be expedient to render 
masters liable for injuries occasioned to their servants by the negligent 
acts of certificated managers of collieries, managers, foremen, and others, to 
whom the general control and superintendence of workshops and works is 
committed, and whether the term ‘common employment’ could be defined 
by legislative enactment more clearly than it is by the law as it at present 
stands.’’ 

The committee called before them a large number of witnesses (among 
others the Lords Justices Bramwell and Brett), and seem to have made a 
careful examination of the law as laid down both by the courts of Great 
Britain and the courts of the United States. This committee has now adopted 
the report submitted by Sir Henry Jackson, —a second report prepared by 
the chairman, Mr. Lowe, was rejected. Both reports seem to us so important 
in the discussion of the question that we print them entire. After stating 
their authority, the committee say: — 


“1, The questions referred to your committee, though apparently two, are in 
reality but different modes of presenting one and the same inquiry, and they can 
hardly be considered apart from the much larger question of the nature and extent 
of the liability of employers for injuries to their servants in the course of their em- 
ployment. 

“2. At present a master is not liable to any servant for any injury which arises 
from the act or default of any fellow-servant, whether that fellow-servant be in a 
position of authority or not, and, in ascertaining whether the person to whose act 
or default the injury is due is a fellow-servant, the widest possible construction is 
given to the term ‘common employment.’ 

“3. That a man should be liable for injury occasioned by his own act, neglect, 
or permission is obviously just. That a man should be liable for injury occasioned 
by acts which he has neither done nor permitted, which have resulted from no neglect 
of his, or in disobedience to his order, or which he may have forbidden, is a result 
the justice of which is not easy at once to recognize, and one which some eminent 
lawyers do not hesitate to describe as ‘essentially unjust.’ Such, however, is, 
and since the reign of Charles the Second appears to have been, the law of this 
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country as to injuries occasioned by servants in the course of their employment to 
persons not in the same employment. For such injuries the master employing the 
servant is liable, notwithstanding that the acts which occasioned them may nct have 
been ordered or authorized, or may even have been forbidden. 

“4, There is a strong concurrence of authority against the justice of this law, 
though there seems to be some difference of opinion as to its origin and historical 
development. Some regard it as having been established on considerations of 
policy, as distinguished from justice ; others, as a mistaken application of the max- 
im, “qui facit per alium facit per se.” A very slight examination af the principle 
involved in this maxim, which obviously relates to agency, will show that it is inap- 
plicable to cases where the act causing the injury is done either without authority 
or in defiance of it. The probability is that the rule was an application of the max- 
im,‘ respondeat superior,’ and this probability is increased by the consideration that 
none of the decisions which have explained and determined the law have ever ex- 
tended it beyond the limits to which that maxim would properly apply. The state 
of society in which the maxim, respondeat superior, obtained had passed away long 
before the English law was established, but there is a certain analogy, so far as 
affects third parties, between the position of a master hiring servants and a master 
or paterfamilias employing his slaves or his children. In each case there is a single 
task or enterprise carried on by several persons, and it is not difficult to see how the 
master, the superior who puts the enterprise in motion, was held responsible to per- 
sons outside for any injury resulting from the enterprise, by whomsoever occasioned ; 
an analogy which may explain, if it does not justify, the law. 

“5, But there is no record that the master or superior was liable for injury occa- 
sioned to any person engaged in the enterprise. The slave or child under the Ro- 
man law had no choice and no rights, and the English courts have always considered 
that a servant, who is free to choose whether he will or will not take part in the 
enterprise or task, by the contract for service itself undertakes to run all risks 
necessarily incident to the employment, the principal and most obvious of which is 
the injury which the negligence of others engaged in the same employment may 
occasion. 

“6. For upwards of one hundred and fifty years after a master was held liable 
for injuries occasioned to strangers, no attempt to extend the liability to cases of 
injury occasioned by fellow-workmen is recorded; and when, at last, such an attempt 
was made in the well-known case of Priestly v. Fowler, which was decided in 1837, 
the court at once refused to extend the principle to cases to which it was not appli- 
cable, and that on the broad ground that a man is free to take the employment or 
not, but that if he chooses to do so he takes it with all attendant risks. The decision 
in the case of Priestly v. Fowler, if not the whole of the reasoning on which it is based, 
has been generally approved and followed by the courts in this country and in the 
United States. 

“7, This judgment has, however, been the subject of much adverse criticism. 
It is contended that whether the law throwing on the master the responsibility for 
injuries occasioned to strangers be just or unjust, the exception in regard to injuries 
occasioned by fellow-workmen is simply an exception to an established rule, and it 
is regarded as an exception specially directed against and injurious to those who 
from their position are most in want of the protection of the rule. But your com- 
mittee consider that this view is not well founded; and they have the high authority 
of the late Lord Chief Baron Pollock for saying that the court, in Priestly v. Fowler, 
laid down no new law. He says, ‘I believe it was the law; I thoroughly under- 
stood it to be so before attention was called to it.’ The true principle of law is that 


i 


SUMMARY OF EVENTS. 199 


no man is responsible except for his own acts and defaults ; and the rule relied upon 
is itself not a rule, but an exception, which the courts have explained and confined 
within proper limits. 

“8. It is, however, to be observed that a series of decisions by the Scotch judges 
denied that the decisions of the English courts were consonant with the law of Scot- 
land. In this condition of the authorities, an appeal was presented to the House of 
Lords, in 1856, in the course of which the law lords affirmed that the law was iden- 
tical for England and Scotland. 

“9. There can be no doubt that the effect of abolishing the defence of ‘common 
employment ’ (as has been actually proposed in a Bill submitted to the House) would 
effect a serious disturbance in the industrial arrangements of the country. Sconer 
or later the position of master and workman would find its level by a readjustment 
of the rate of wages, but in the mean time great alarm would be occasioned, and the 
investment of capital in industrial undertakings would be discouraged. Your com- 
mittee cannot express their opinion on the question of the public policy involved in 
the existing law better than by adopting the language of the distinguished American 
judge who decided the case of Farwell v. The Boston § Worcester Railway Corporation : 
‘When several persons are employed in the conduct of one common enterprise or 
undertaking, and the safety of each depends much upon the care and skill with 
which each other shall perform his appropriate duty, each is an observer of the 
conduct of the other, can give notice of any misconduct, incapacity, or neglect of 
duty, and leave the service if the common employer will not take such precautions 
and employ such agents as the safety of the whole party may require. By these 
means the safety of each will be much more effectually secured than could be done 
by a resort to the common employer for an indemnity in the case of loss of life 
by the negligence of each other.’ 

“10. Your committee, therefore, are of opinion that no case is made out for any 
alteration in the law relating to the liability of employers to their workmen for 
injury in the course of their employment, except in the matters to which they now 
proceed to refer. 

“11. A master is not altogether free from liability to his servant for injuries 
resulting in the course of his employment. If it can be shown that the master has 
omitted to provide the servant with proper materials and resources for the work 
(such as engines or scaffolding), or has been negligent in the choice of the persons 
to whom he intrusts the supply of such materials or the arrangement of such work, 
or has been guilty of want of care in the selection of proper servants, the master is 
liable, even to his own servant, for any injury resulting from such omission or 
negligence. But, to establish this liability, it must be brought home to the master 
personally. The development of modern industry has created large numbers of em- 
ploying bodies, such as corporations and public companies, to whom it is not possi- 
ble to bring home such personal default ; and there are other cases in which masters 
leave the whole conduct of their business to agents and managers, themselves taking 
no personal part whatever either in the supply of materials or in the choice of sub- 
ordinate servants. 

“12. Your committee are of opinion that in cases such as these, that is, where 
the actual employers cannot personally discharge the duties of masters, or where 
they deliberately abdicate their functions, and delegate them to agents, the acts or 
defaults of the agents who thus discharge the duties and fulfil the functions of mas- 
ters, should be considered as the personal acts or defaults of the principals and em- 
ployers, and should impose the same liability on such principals and employers as 
they would have been subject to had they been acting personally in the conduct of 
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their business, notwithstanding that such agents are technically in the employment 
of the principals. The fact of sucha delegation of authority would have to be 
established in each case, but this would not be a matter of difficulty. 

(18. Your committee are further of opinion that the doctrine of common em. 
ployment has been carried too far, when workmén employed by a contractor, and 
workmen employed by a person or company who has employed such contractor are 
considered as being in the same common employment. Such cases do not come 
within the limits of the policy on which the law has been justified in paragraph 9 of 
this report.” 


Mr. Lowe’s report was as follows : — 


“1. That a person who, by his own negligence, has caused injury to another per- 
son should make compensation for such injury, is one of the most elementary con- 
ceptions of law. Equally clear is the principle that if the injury be caused by 
negligence, it matters not whether the injury be actually inflicted by the hand of 
the person causing it, or by the hand of another. Up to the time of Charles the 
Second, the committee are informed, on high judicial authority, there is no instance 
of a master being liable for the negligence of his servant. It has, however, long 
been perfectly well settled that a master is liable to pay compensation for the conse- 
quences of a wrongful act, neglect, or default of his servant committed in the course 
of his employment. 

“2. The wrongful act may be done without the master’s knowledge. It may be 
contrary to his express instructions, yet if it was done by a menial servant in the 
course of his employment the master is liable. The committee have the highest 
authority, that of Lords Justices Brett and Bramwell, for saying that this law, is in 
cases where the master has contributed nothing to the injury, extremely unjust to 
the defendant. The maxim ‘qui facit per alium facit per se,’ seems intended to meet 
cases where a person who has really caused the mischief seeks to defend himself on 
the ground that he does not appear prominently or personally in the transaction, but 
to have no application to cases where the spring and origin is in the servant. The 
law is, however, well settled. It appears to have been the creation of the judges, 
and certainly did not err on the side of showing too much consideration for the rich 
as against the poor. 

“3. The question was undoubtedly surrounded with great difficulty. The 
false principle involved in the decision which declared the master liable for the mis- 
conduct of his menial servant with which he had nothing to do, at last bore its 
natural fruit. Unjust as was the law which made the master liable to strangers for 
the acts of his menial servant unauthorized by him, that hardship was nothing com- 
pared with the prospect which suddenly opened of making the owners of our vast 
industrial undertakings liable for the carelessness or mistake of any one of hundreds 
or thousands of operatives. It was not till the year 1837 that the question arose 
whether the remedy against the master which had so long been conceded to strang- 
ers, existed also in favor of one servant who had been injured by the carelessness of 
another. 

“4, Doubtless, the better course would have been to have brought the question 
before Parliament, in which case the whole subject might have been reconsidered, 
and the vice in the original rule of law corrected. Unfortunately, this course was 
not adopted; but, instead of it, the judges set themselves to remedy the impending 
mischief by what certainly appears an extraordinary stretch of judicial legislation. 
It is laid down by a series of decisions, for the details of which the committee must 
refer to the evidence of Mr. Ilbert and Mr. Wright, and the Lords Justices Bramwell 
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and Brett, that every workman must be taken to have agreed with his employer, as 
between him and his master, to run all the ordinary risks of the service, including 
the risk of negligence on the part of his fellow-servant whenever he is acting in dis- 
charge of his duty as servant of him who is the common master of both. 

“5. Having thus obtained the means of liberating the master from the duty of 
compensating his servants, the next step has been to give to the doctrine the greatest 
extension possible. By a series of decisions, it has been laid down that the plate- 
layer in a railway is the fellow-workman of the station-master ; that the servants of 
a contractor are the fellow-servants of the workmen of the person for whom the 
contractor is at work; in fact, that every person employed by a master is the fellow- 
servant of every other person. 

“6. Your committee are warranted by the evidence of the eminent judges and 
barristers examined before them, in regarding these judicial innovations, with the 
utmost jealousy and dissatisfaction. They observe, with some surprise, that the 
common law, as it was believed to be up to 1837, has been entirely altered by 
judicial decision, and that not in any abstruse or remote point, but in a matter which 
most nearly concerns the interests of hundreds of thousands of her Majesty’s 
subjects. 

“7, This has been effected by means which appear to the committee to be of the 
most questionable nature, the inventing and enforcing a contract which never really 
existed. Where, beside what is expressed in a contract there is something else in 
the contemplation of both parties which they would have expressed had either party 
required it, the committee can understand that the courts of law may be perfectly 
justified in saying that such a contract must be taken to have been entered into. 
But, so far from this being the case, the contract which the judges have assumed to 
be entered into by every operative, involving, as it does, the cession of most im- 
portant rights, without any consideration, is utterly unknown to the person to be 
bound by it, and was, in its full extent, as will presently appear, unknown to the 
judges themselves. 

“8. Lord Justice Bramwell remarks, ‘that the expression which has been used, 
that a servant contracts that he will make no claim against the master for injury 
done by the negligence of a fellow-servant, is an unfortunate one. The obvious 
difficulty in that mode of expressing it is that neither master nor servant ever think 
of such a matter when they enter into the relation of master and servant.’ Justice 
Brett says (question 1919): ‘I say now that the law is that you cannot properly 
import any condition or stipulation into a contract, except one which in the minds 
of all reasonable men must have been in the contemplation and intention of both 
parties to the contract at the time it was made.’ 

“9. Another hardship connected with the proceedings of the judges is the gradual 
expansion of the contract which they created. They held that a fellow-servant 
could not, by his carelessness, impose any liability on his master, and then the - 
question became all-important who was a fellow-servant. By degrees, it has been 
held that every one, except the master, in an industrial undertaking is a fellow- 
servant with every other person employed in any capacity. Thus the implied con- 
tract has sweHed gradually till the term fellow-servant is no longer required ; and 
the rule may be stated thus: The master is liable for his own personal negligence, 
and for no other. Had the court foreseen this result, all discussion as to what con- 
stitutes a common employment would have been unnecessary. 

“10. Had the law been laid down at once in the full extent to which it has gradually 
advanced, public attention would doubtless have been awakened, and the whole 
question fairly considered by Parliament ; but the doctrine has been expanding for 
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thirty-five years, and has only just reached its full development in the case decided 
this year in the Court of Sessions in Scotland, to the effect that the servants of a 
contractor are the fellow-servants of the servants of the person with whom he 
contracts. 

“11. The question for the committee is, How are they to deal with a state of things 
which Lord Justice Brett fairly describes as a bad exception to a bad law? Shall 
they maintain the exception on account of the badness of the law, or fall back on 
the law on account of the badness of the exception; or shall they seek some middle 
course which may extricate them from both ? 

“12. Several courses are open to the committee, but each attended with con. 
siderable difficulty. ‘They may either recommend, Ist, that the law be brought 
back to the state which it was believed to be in before the year 1837, that is, before 
the case of Priestly and Fowler, and the decisions which were based upon it ; 2d, they 
may acquiesce in the present state of things by which the compensation from the 
master, which the workman once possessed for the injuries which he might sustain 
by the negligence of others, has been practically taken away without his knowledge; 
or, 3d, the committee may recommend some middle course which may satisfy the 
reasonable demands of the workmen, without pressing with unjust severity on the 
master. The first course, that of giving the workman exactly the same remedy 
against the master, the same right to compensation which is now enjoyed by 
strangers, has in its favor the high authority of Lord Justice Brett, and would effect- 
ually reverse a state of things which the committee find it very difficult to defend; 
but before they can recommend this course they must be satisfied that the state of 
the law as to injuries inflicted on strangers by the negligence of menial servants is 
just and satisfactory. Lord Justice Bramwell, Lord Justice Brett, Lord Moncrieff, 
and Mr. Joseph Brown, Q.C., all agree, with more or less emphasis, in condemning 
the state of the law with regard to liability for the negligence of menial servants as 
harsh, and founded on no satisfactory principle. Whatever they may think of the 
propriety of superseding this law by judicial decisions, the committee are not pre- 
pared to recommend a return to the state of the law which existed previous to the 
decision of the case of Priestly and Fowler, in 1837. 

“18. On the other hand, a majority of the Committee consider that, while in the 
case of menials, the principle, gui facit per alium facit per se, has been unjustly ex- 
tended, it has, in the case of workmen, been unduly circumscribed. 

“14. In a small industrial establishment, managed by its proprietor, it seems that 
the master, a person presumably able to meet all such demands upon him, would be 
liable, as the law now stands, for all injuries which arose from his negligence; that 
is, in the case supposed, for all defects of management by which injury is inflicted 
on his workmen. Such an undertaking occupies a middle position between the case 
of the master of menial servants, who is liable for all negligence of his servants, and 
the case of the owners of large industrial undertakings who are practically liable for 
none. Such an industrial arrangement, removed as to liability from either extreme, 
seems to the Committee a type of the conditions under which the interests of mas- 
ters and men are fairly consulted. The workman has, as the Committee think he 
ought to have, the right to compensation for any injury which he may suffer from 
the negligence of those whose orders he must obey, and the master is not liable for 
injuries which his workmen may commit upon each other. Taking this as a type 
of what appears to them to be a just and fair arrangement, the Committee observe 
with regret that it seldom exists, and that the law, as it stands, offers a premium on 
its discontinuance. By declaring that managers are fellow-servants with the labor- 
ing men in a mine, a factory, or a workshop, the law has offered a premium on the 
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delegation of all power from the master to his subordinates, since he is relieved by 
such a delegation from the liability which he had while he managed his own affairs. 
But to whom is that liability transferred? To inferior agents who are liable, but 
whom, by reason of their position in life, it is not worth while to sue. Thus, by a 
change effected entirely for the benefit and convenience of the owner, the workman 
js deprived of an indemnity which the law gives him, because the law never con- 
templated the vast industrial undertakings which now exist; and the courts of law, 
by an imaginary contract, have restricted the claim for compensation to fellow-ser- 
vants who are unable to pay. This seems to be a case for the application of the 
maxim, sic utere tuo ut alienum non ledas ; if the master, for his own convenience, with- 
draws himself from the management of his own business, the workman ought not to 
suffer by the loss of a defendant whose position is a guarantee that he is able to sat- 
isfy their just demands, and by the substitution of one who is not, any more than 
the creditors of the master ought to be deprived of their remedy against him because 
the debts were incurred by his agents. 

“15. The Committee, therefore, recommend that the funds of every industrial 
undertaking shall be liable to compensate any person employed in such undertak- 
ing for any injury he may receive by reason of the negligence of any person exer- 
cising authority mediately or immediately derived from the owners of such under- 
taking, with this qualification, that the liability to indemnify shall not extend to 
persons who, though exercising authority, are bona side employed in actual labor as 
distinguished from superintendence. 

“16. Considerable difference of opinion has prevailed among the witnesses 
examined before the Committee, as to whether the master should, or should not, be 
allowed to contract himself out of the liability for the negligence of his subordinate 
agents. On the one side, itis urged that the liability to compensate is a great means 
of preventing accidents, by enlisting the interests of the master as strongly as possi- 
ble on the side of safety, and that the operatives are too reckless to value the secu- 
rity for an injury which they never expect to suffer. On the other hand, it seems 
strange to extend a disability which is attached to lunatics on account of their 
infirmity, to children on account of their tender years, and to sailors by a very ques- 
tionable policy on account of their notorious imprudence, to men who are the very 
strength and mainstay of the country, to whom, more, perhaps, than to any other 
class, England is indebted for her wealth and her greatness. It is hard to understand 
why a man should be free to contract in all the other affairs of life, and yet be 
treated as incompetent to judge for himself in a subject with which he must be 
peculiarly well acquainted, and in which he is deeply interested. It is the opinion 
of the Committee that in this, as in all other lawful matters, a case of overwhelm-— 
ing necessity must be produced before they make so startling an exception to the 
ordinary course of law, and that no such case here exists. 

“17. Finally, the Committee would recommend that, whether it be determined 
to adopt these or any other r dations, or to leave matters as they stand at 
present, an Act of Parliament be passed, stating in clear and precise terms the law 
as regards the liability of masters for injuries to persons employed in industrial 
undertakings. Your Committee have found very few of the witnesses whom they 
have examined, excepting professional lawyers, thoroughly acquainted with the 
present state of the law on this important subject. This arises, probably, from two 
causes : — First, the whole matter is left to the common law, and is only to be found 
in reported cases and works, which are a sealed letter to the great majority of the 
public; and, secondly, the law has been gradually developed by the ingenuity of 
the judges to an extent which they themselves at first hardly contemplated. The 
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consequence has been, that what were believed to be the rights of the working 
classes have been gradually withdrawn from them without their knowledge, and 


without the power of protesting, or of taking steps to defend themselves by an 
appeal to the Legislature.” 


JupicaTturE Acts.—Our legal contemporaries are again holding their 
annual reckoning with the Judicature Acts, and again with any thing but entire 
satisfaction. The Law Times says:— 


“The experience of the past legal year all goes to make more clear what has 
already so often been insisted upon; namely, that the operation of the Judicature 
Acts, apart, of course, from questions of pleading, has produced few beneficial 
results to suitors. There can be no doubt that, as at present organized, the judi- 
cial machinery of the country is not equal to its task; and we have yet to see 
how far an improvement in the distribution of the judicial force will meet the 
necessities of the case. The matter is a serious one, and one which, we trust, will 
be vigorously taken in hand before the courts sit again in November.” 


